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Name:

David O. Carpenter

Home Address:

2749 Old State Road
Schenectady, New York 12303
Positions Held:
Director, Institute for Health and the Environment
University at Albany
Professor, Environmental Health Sciences
School of Public Health, University at Albany
5 University Place, A217, Rensselaer, NY 12144
Honorary Professor
Queensland Children’s Medical Research Institute
University of Queensland
Brisbane, Australia

Education:

1959
1964

B.A., Harvard College, Cambridge, MA
M.D., Harvard Medical School, Boston, MA

Positions Held:
9/61-6/62

Research Fellow, Department of Physiology, University of Göteborg, Sweden with Professor
Anders Lundberg

7/64-6/65

Research Associate, Department of Physiology, Harvard Medical School, Boston, MA under
the direction of Dr. Elwood Henneman

7/65-2/73

Neurophysiologist, Laboratory of Neurophysiology, National Institutes of Mental Health, Dr.
Edward V. Evarts, Chief, Assistant Surgeon, USPHS, currently a Reserve Officer in the
USPHS.

2/73-3/80

Chairman, Neurobiology Department Armed Forces Radiobiology Research Institute,
Defense Nuclear Agency, Bethesda, MD

3/80-9/85

Director, Wadsworth Center for Laboratories and Research, New York State Department of
Health, Albany, NY

9/85-1/98

Dean, School of Public Health, University at Albany

9/85-Pres.

Professor, Departments of Environmental Health Sciences and Biomedical Sciences, School
of Public Health, University at Albany.

9/85-7/98

Research Physician, Wadsworth Center for Laboratories and Research, New York State
Department of Health, Albany, NY

1/98-1/05

Adjunct Professor in the Center for Neuropharmacology & Neuroscience, Albany Medical
College, Albany, NY

2001-Pres.

Director, Institute for Health and the Environment, University at Albany, SUNY, Rensselaer,
NY. The Institute was named a Collaborating Center of the World Health Organization in
2011.

2005-Pres.

Senior Fellow, Alden March Bioethics Institute, Albany Medical College/Center, Albany, New
York

2011-Pres.

Honorary Professor, Queensland Children’s Medical Research Institute, University of
Queensland, Brisbane, Australia
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Editor-in-Chief:
Editor-in Chief:
Editor-in-Chief:
Editorial Advisor:
Editorial Boards:

Cellular and Molecular Neurobiology, 1981 – 1987
Reviews on Environmental Health 2012-present
Journal of Local and Global Health Sciences 2012-present
Cellular and Molecular Neurobiology, 1987 - Present
Journal of Public Health Management and Practice, 1995 - 2002
International Journal of Occupational Medicine & Environmental Health
1996 – Present
Journal of Alzheimer’s Disease – Associate Editor,2007-2009
Reviews in Environmental Health; 2008-2012
International Archives of Occupational and Environmental Health; 2009-present.
Journal of Environmental and Public Health, 2009-2013
Environmental Health Perspectives, 2010-present
Global Health Perspective, 2012-present
Environment International 2013-present
PLoS One, 2014-present
Environmental Pollution 2015-present

National and International Committees:
1978, 1981
1979-1985
1974-1981
1981-1989
1985-1986
1986-1987
1987-1989
1987-1990
1985-1993
1986-1997
1989-1994
1994, 1995
1994-1997
1997
1997-2000
1998-Pres.
2000-Pres.
2001-2008
2002-2003
2003-2008
2003-Pres.
2004-Pres.
2007-2011

Physiology Study Section (Ad hoc member)
NIH International Fellowship Study Section
Member, Steering Committee of the Section on the Nervous System, American
Physiological Society (Chairman of the Committee, 9/76-4/80)
Member, USA National Committee for the International Brain Research Organization
Committee on Electric Energy Systems of the Energy Engineering Board, National
Research Council
Member, Neurophysiology Peer Panel for the National Aeronautics and Space
Administration
Member, Science Advisory Council of the American Paralysis Association
Advisory Panel for the Electric Energy System Division, U.S. Department of Energy
Committee #79, National Council on Radiation Protection and Measurements
Member, Legislative and Education Committees, Association of Schools of Public Health
Member, Neuroscience Discipline Working Group, Life Sciences Division of the NASA
Federation of American Societies for Experimental Biology Consensus Conference on FY
1995 Federal Research Funding
Member, Legislative Committee of the Association of Schools of Public Health
Member, Executive Committee of the Association of Schools of Public Health
National Advisory Environmental Health Sciences Council of the National Institutes of
Health
Member, U.S. Section of the Great Lakes Science Advisory Board of the International Joint
Commission
Member, Board of Directors, Pacific Basin Consortium for Hazardous Waste Health and
Environment; Treasurer, 2001-2004, 2008-pres; Chair, 2004-2008
United States Co-Chair, Workgroup on Ecosystem Health of the Science Advisory Board of
the International Joint Commission
Member, Committee on the Implications of Dioxin in the Food Supply, The National
Academies, Institute of Medicine
Member, United States Environmental Protection Agency, Children’s Health Protection
Advisory Committee
Chair, Advisory Committee to the World Health Organization and National Institute of
Environmental Health Sciences on collaborative activities.
Member, Blue Ocean Institute Curriculum Advisory Board.
Chair, Workgroup on Risks vs. Benefits of Fish Consumption, Science Advisory Board,
International Joint Commission.
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2013

Invited Expert, International Agency for Research on Cancer, Panel for Monograph 107,
Carcinogenicity of Polychlorinated Biphenyls.
2013-present Member, Global Burden of Disease Panel
State and Local Committees:
1980-1987
1985-1989
1986-1989

Executive Secretary, New York State Power Lines Project
Board of Scientific Advisors, Institute of Basic Research, OMRDD, N.Y.
Member, Steering Committee, Health Policy and Administrative Consortium of the Capital
District
1991-1992
Member, Connecticut Academy of Sciences and Engineering Committee on
Electromagnetic Field Health Effects
1991-1992
Member, Board of Directors of the Capital District Chapter of the Alzheimer's Disease and
Related Disorders Association, Inc.
1991-1992
Member, State Task Force for the Reform of Middle Level Education in NY State
1992-1993
Member, State Needs Task Force on Health Care and Education
1987-1998
Delegate-at-Large, New York State Public Health Association
1991-1995
Member, Board of Directors of the Capital District Amyotrophic Lateral Sclerosis Association
1994
Chair, Council of Deans, University at Albany, SUNY
1997-2008. Member, Board of Directors, (Chair 1998-2004) Albany-Tula Inc.: A Capital Region Alliance
2000-Pres. Member, Board of Directors, Healthy Schools Network, Inc.
2000-2003
Member, Medical Advisory Board, Hepatitis C Coalition, New York
2000-2004
Member, Environmental Protection Agency /National Association of State Universities and
Land Grant Colleges Task Force
2001-2008
Member, Board of Directors, Environmental Advocates of New York
2004-2007
Member, Ad Hoc Advisory Group on Brownfield Cleanup Standards
2005-Pres. Member, Schooling Chefs Curriculum Advisory Board
2005-Pres. Member, Advisory Board, Healthy Child Healthy World
2005-2008
Member, Board of Directors, Citizens Environmental Coalition
2006-2009
Member, Board of Directors, Marine Environmental Research Institute
2007-2009
Member, New York State Renewable Energy Task Force
2013-present Member, Medical Society of the State of New York (MSSNY)
2013-present Member, Preventive Medicine and Family Health Committee, MSSNY
Honors, Awards and Fellowships:
1959

B.A. awarded magna cum laude. Thesis entitled "Metamorphosis of visual pigments: A
study of visual system of the salamander, Ambystoma tigrinum" (Thesis advisor, Professor
George Wald)
Elected to Phi Beta Kappa and to Sigma Xi

1964

M.D. awarded cum laude for a thesis in a special field. Thesis entitled "Electrophysiological
observations on the importance on neuron size in determining responses to excitation and
inhibition in motor and sensory systems" (Thesis advisor, Dr. Elwood Henneman)

1964

Awarded the Leon Resnick Prize given to a Harvard Medical School graduate showing
promise in research

1970

Awarded the Moseley Traveling Fellowship for study in England (Fellowship declined)

1971

Invited as Visiting Professor of Physiology, Centro de Investigacion y de Estudios
Avanzados, del Institute Politecnico Nacional, Mexico 14, D.F., Mexico, for 3 months

1982, 1986

Visiting Professor of Physiology, Department of Physiology, Kyushu

1987

University, Fukuoka, Japan, for a period of three months each

1989

Awarded Jacob Javits Neuroscience Investigator Award from the National Institute of
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Neurological and Communicative Diseases and Stroke
1999

Awarded Homer N. Calver Award from the American Public Health Association for studies
in environmental health.

2001

Awarded 2001 Academic Laureate from the University at Albany Foundation.

2010

Awarded the Albion O. Bernstein, M.D. Award in recognition of an outstanding contribution
to public health and the prevention of disease though lifelong research of environmental
health hazards and for limitless devotion to medical education by the Medical Society of the
State of New York.

2011

Awarded the Rodney Wylie Eminent Visiting Fellowship 2011 at the University of
Queensland, Brisbane, Australia for a period of four weeks.

2013

Awarded the Annual Kenneth V. Dodgson, M.D., Lectureship at the University of Rochester
Department of Occupational and Environmental Medicine Grand Rounds.

Federal Grants Held: (Principal Investigator Only)
1980-1983

United States Air Force, "Mechanisms of Radiation-Induced Emesis in Dogs", $76,847 total
direct costs.

1982-1988

National Institute of Health, "Mechanisms of Desensitization at Central Synapses",
$464,786 total direct costs.

1984-1986

Defense Nuclear Agency, "Mechanisms of Radiation-Induced Emesis in Dogs@, $330,504
total direct costs.

1986-1996

National Institute of Health, "Mechanisms of Excitatory Amino Acids Actions and Toxicity",
1986-1989 $231,848 total direct costs; 1990-1996 $562,926 total direct costs.

1989-1993

National Institute of Health, "Mechanisms of Lead Neurotoxicity" $373,576 total direct costs

1990-1995

National Institute of Environmental Health Sciences, Superfund Basic Research Program,
"Multidisciplinary Study of PCBs and PCDFs at a Waste Site", D.O. Carpenter, P.I.
$5,783,419 total direct costs.

1995-2001

Fogarty International Center, National Institutes of Health, International Training Program in
Environmental and Occupational Health. ACentral/Eastern European Environ/Occup
Training Program@, D.O. Carpenter, P.I. $657,520 total costs.

1995-2001

National Institute of Environmental Health Sciences, Superfund Basic Research Program,
"Multidisciplinary Study of PCBs," D.O. Carpenter, P.I. $12,653,709 total direct costs.

1998-1999

Environmental Protection Agency, AIndoor Air Risk at Akwesasne - Pilot Project@, D.O.
Carpenter, P.I. $9,996 total costs.

2000-2002

Association Liaison Office for University Cooperation in Development, ACooperative
Program in Environmental Health between the Institute of Public Health at Makerere
University, Kampala, Uganda and the School of Public Health, University at Albany, USA@,
D.O. Carpenter, P.I. $96,432 total costs.

2001-2007

Fogarty International Center, National Institutes of Health, International Training Program in
Environmental and Occupational Health. AMultidisciplinary Environmental Health Training@,
D.O. Carpenter, P.I. $850,000 total costs.

2006-2011

Pakistan-US Science and Technology Cooperative Program (US National Academy of
Sciences). “Association of particulate matter with daily morbidity in an urban population,”
D.O. Carpenter, P.I., $391,104 total costs.

2009-2013

Exploratory Center on Minority Health and Health Disparities in Smaller Cities. Project 2:
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Environmental contaminants and reproductive health of Akwesasne Mohawk women.
$387,825 for year 1. D.O. Carpenter, Co-PI.
2010-2013

Department of the Army, “Gulf War Illness: Evaluation of an Innovative Detoxification
Program: D.O. Carpenter, P.I., $636,958 total costs.

2010-2013

Higher Education for Development of the United States Agency for International
Development, “Drinking Water Supply, Sanitation, and Hygiene Promotion : Health
Interventions in Two Urban Communities of Kampala City and Mukono Municipality,
Uganda”. D. O. Carpenter, P.I., $299,736 total costs.

2011-2016

National Institute of Environmental Health Sciences (1RO1ES019620), “Protecting the
health of future generations: Assessing and preventing exposures.” PK Miller, FA von
Hippel, CL Buck and DO Carpenter, Co-P.I.s, $471,521 for the period 8/08/11-4/30/12,
$2,354,871 for the period 2011-2016.

Research Interests:



Exposure to persistent organic pollutants and risk of diabetes, cardiovascular disease, and
hypertension.
Cognitive and behavioral effects of environmental contaminants on children (IQ, ADHD)
and older adults (dementias, Parkinson’s Disease and ALS).



Ionizing and non-ionizing radiation biology.



Effects of air pollution on respiratory and cardiovascular function.

Other Professional Activities:
Host, The Public Radio Health Show (a 30 min public health information show carried on 170+ stations
nationwide), plus the Armed Forces Radio Network and Voice of America, 1985-2001.
Authored a biweekly health column in The Troy Record, a local newspaper, 1997-1999.
Member of the Ethics Board, Town of Guilderland, 2013 – present.
Major Peer-Reviewed Publications:
1.

Carpenter, D.O., Lundberg, A. and Norrsell, U. Effects from the pyramidal tract on primary afferents
and on spinal reflex actions to primary afferents. Experientia, 18:337, 1962.

2.

Carpenter, D.O., Engberg, I. and Lundberg, A. Presynaptic inhibition in the lumbar cord evoked
from the brain stem. Experientia, 18:450, 1962.

3.

Carpenter, D.O., Lundberg, A. and Norrsell, U. Primary afferent depolarization evoked from the
sensorimotor cortex. Acta Physiol. Scand., 59:126-142.

4.

Carpenter, D.O., Engberg, I., Funkenstein, H. and Lundberg, A. Decerebrate control of reflexes to
primary afferents. Acta Physiol. Scand., 59:424-437, 1963.

5.

Carpenter, D.O., Engberg, I. and Lundberg, A. Differential supraspinal control of inhibitory and
excitatory actions from the FRA to ascending spinal pathways. Acta Physiol. Scand., 63:103-110,
1965.

6.

Henneman, E., Somjen, G.G. and Carpenter, D.O. Excitability and inhibitibility of motoneurons of
different sizes. J. Neurophysiol., 28:599-620, 1965.
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7.

Henneman, E., Somjen, G.G. and Carpenter, D.O. Functional significance of cell size in spinal
motoneurons. J. Neurophysiol., 28:560-580, 1965.

8.

Somjen, G.G., Carpenter, D.O. and Henneman, E. Selective depression of alpha motoneurons of
small size by ether. J. Pharmacol., 148:380-385, 1965.

9.

Somjen, G., Carpenter, D.O. and Henneman, E. Response of motoneurons of different sizes to
graded stimulation of supraspinal centers of the brain. J. Neurophysiol., 28:958-965, 1965.

10.

Carpenter, D.O., Engberg, I. and Lundberg, A. Primary afferent depolarization evoked from the
brain stem and the cerebellum. Arch. Ital. Biol., 104:73-85, 1966.

11.

Carpenter, D.O. and Henneman, E. A relation between the threshold of stretch receptors in skeletal
muscle and the diameter of axons. J. Neurophysiol., 29:353-368, 1966.

12.

Carpenter, D.O. Temperature effects on pacemaker generation, membrane potential, and critical
firing threshold in Aplysia neurons. J. Gen. Physiol., 50:1469-1484, 1967.

13.

Chase, T.N., Breese, G., Carpenter, D., Schanberg, S. and Kopin, I. Stimulation-induced release of
serotonin from nerve tissue. Adv. Pharmacol., 6A:351-364, 1968.

14.

Carpenter, D.O. and Alving, B.O. A contribution of an electrogenic Na+ pump to membrane potential
in Aplysia neurons. J. Gen. Physiol., 52:1-21, 1968.

15.

Olson, C.B., Carpenter, D.O. and Henneman, E. Orderly recruitment of muscle action potentials.
Arch. Neurol., 19:591-597, 1968.

16.

Carpenter, D.O. Membrane potential produced directly by the Na+ pump in Aplysia neurons. Comp.
Biochem. Physiol., 35:371-385, 1970.

17.

Carpenter, D.O. and Gunn, R. The dependence of pacemaker discharge of Aplysia neurons upon
Na+ and Ca++. J. Cell. Physiol., 75:121-127, 1970.

18.

Kraus, K.R., Carpenter, D.O. and Kopin, I. R. Acetylcholine-induced release of norepin-ephrine in
the presence of tetrodotoxin. J. Pharmacol. Exp. Therap., 73:416-421, 1970.

19.

Barker, J.L. and Carpenter, D.O. Thermosensitivity of neurons in the sensorimotor cortex of the cat.
Science, 169:597-598, 1970.

20.

Carpenter, D.O., Hovey, M.M. and Bak, A. Intracellular conductance of Aplysia neurons and squid
axon as determined by a new technique. Intl. J. Neurosci., 2:35-48, 1971.

21.

Carpenter, D.O., Breese, G., Schanberg, S. and Kopin, I. Serotonin and dopamine: Distribution
and accumulation in Aplysia nervous and non-nervous tissues. Int. J. Neurosci., 2:49-56, 1971.

22.

Hovey, M.M., Bak, A.F. and Carpenter, D.O. Low internal conductivity of Aplysia neuron somata.
Science, 176:1329-1331, 1972.

23.

Carpenter, D.O. Electrogenic sodium pump and high specific resistance in nerve cell bodies of the
squid. Science, 179:1336-1338, 1973.

24.

Carpenter, D.O. and Rudomin, P. The organization of primary afferent depolarization in the isolated
spinal cord of the frog. J. Physiol. (Lond.), 229:471-493, 1973.

25.

Shain, W., Green, L.A., Carpenter, D.O., Sytkowski, A.J. and Vogel, Z. Aplysia acetylcholine
receptors: Blockage by and binding of α-bungarotoxin. Brain Res., 72:225-240, 1974.

26.

Pierau, Fr.-K., Torrey, P. and Carpenter, D.O. Mammalian cold receptor afferents: Role of an
electrogenic sodium pump in sensory transduction. Brain Res., 73:156-160, 1974.

27.

Saavedra, J.M., Brownstein, M.J., Carpenter, D.O. and Axelrod, J. Octopamine: Presence in single
neurons in Aplysia suggests neurotransmitter function. Science, 185:364-365, 1974.

28.

Willis, J.A., Gaubatz, G.L. and Carpenter, D.O. The role of the electrogenic sodium pump in
modulation of pacemaker discharge of Aplysia neurons. J. Cell. Physiol., 84:463-472, 1974.
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29.

Brownstein, M.J., Saavedra, J.M., Axelrod, J., Zeman, G.H. and Carpenter, D.O. Coexistence of
several putative neurotransmitters in single identified neurons of Aplysia. Proc. Natl. Acad. Sci.
(USA), 71:4662-4665, 1975.

30.

Carpenter, D.O. and Gaubatz, G.L. Octopamine receptors on Aplysia neurons mediate
hyperpolarization by increasing membrane conductance. Nature, 252:483-485, 1974.

31.

Pierau, Fr.-K., Torrey, P. and Carpenter, D.O. Afferent nerve fiber activity responding to
temperature changes of the scrotal skin of the rat. J. Neurobiol., 38:601-612, 1975.

32.

Carpenter, D.O. and Gaubatz, G.L. H1 and H2 histamine receptors on Aplysia neurons. Nature,
254:343-344, 1975.

33.

Carpenter, D.O., Hovey, M.M. and Bak, A.F. Resistivity of axoplasm. II. Internal restivity of giant
axons of squid and Myxicola. J. Gen. Physiol., 66:139-148, 1975.

34.

Zeman, G.H. and Carpenter, D.O. Asymmetric distribution of aspartate in ganglia and single
neurons of Aplysia. Comp. Biochem. Physiol., 52C:23-26, 1975.

35.

Pierau, Fr.-K., Torrey, P. and Carpenter, D.O. Effect of ouabain and potassium-free solution on
mammalian thermosensitive afferents in vitro. Pflugers Arch., 359:349-356, 1975.

36.

Swann, J.W. and Carpenter, D.O. The organization of receptors for neurotransmitters on Aplysia
neurons. Nature, 258:751-754, 1975.

37.

Yarowsky, P.J. and Carpenter, D.O. Aspartate: distinct receptors on Aplysia neurons. Science,
192:806-809, 1976.

38.

Foster, K.R., Bidinger, J.M. and Carpenter, D.O. The electrical resistivity of aqueous cytoplasm.
Biophys. J., 16:991-1001, 1976.

39.

Carpenter, D.O., Greene, L.A., Shain, W. and Vogel, Z. Effects of eserine and neostigmine on the
interaction of α-bungarotoxin with Aplysia acetylcholine receptors. Mol. Pharmacol., 12:999-1006,
1976.

40.

Saavedra, J.M., Ribas, J., Swann, J. and Carpenter, D.O. Phenylethanolamine: A new putative
neurotransmitter in Aplysia. Science, 195:1004-1006, 1977.

41.

Carpenter, D.O., Swann, J.W. and Yarowsky, P.J. Effect of curare on responses to different
putative neurotransmitters in Aplysia neurons. J. Neurobiol., 8:119-132, 1977.

42.

Yarowsky, P.J. and Carpenter, D.O. GABA mediated excitatory responses on Aplysia neurons. Life
Sci., 20:1441-1448, 1977.

43.

Willis, J.A., Myers, P.R. and Carpenter, D.O. An ionophoretic module which controls
electroosmosis. J. Electrophysiol. Tech., 6:34-41, 1977.

44.

Yarowsky, P.J. and Carpenter, D.O. Receptors for gamma-aminobutyric acid (GABA) on Aplysia
neurons. Brain Res., 144:75-94, 1978.

45.

Carpenter, D.O., Gaubatz, G., Willis, J.A. and Severance, R. Effects of irradiation of Aplysia
pacemaker neurons with 20 MeV electrons. Rad. Res., 76:32-47, 1978.

46.

Yarowsky, P.J. and Carpenter, D.O. A comparison of similar ionic responses to gammaaminobutyric acid and acetylcholine. J. Neurophysiol., 41:531-541, 1978.

47.

Blum, B., Auker, C.R. and Carpenter, D.O. A head holder and stereotaxic device for the rattlesnake.
Brain Res. Bull., 3:271-274, 1978.

48.

Swann, J.W., Sinback, C.N. and Carpenter, D.O. Dopamine-induced muscle contractions and
modulation of neuromuscular transmission in Aplysia. Brain Res., 157:167-172, 1978.

49.

Swann, J.W., Sinback, C.N. and Carpenter, D.O. Evidence for identified dopamine motor neurons
to the gill of Aplysia. Neurosci. Lett., 10:275-280, 1978.
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50.

Kebabian, P.R., Kebabian, J.W. and Carpenter, D.O. Regulation of cyclic AMP in heart and gill of
Aplysia by the putative neurotransmitters, dopamine and serotonin. Life Sci., 24:1757-1764, 1979.

51.

Carpenter, D.O. Interchangeable association of neurotransmitter receptors with several ionophores.
Brain Res. Bull., 4:149-152, 1979.

52.

Pellmar, T.C. and Carpenter, D.O. Voltage-dependent calcium current induced by serotonin.
Nature, 277:483-484, 1979.

53.

Ruben, P.C., Swann, J.W. and Carpenter, D.O. Neurotransmitter receptors on gill muscle fibers and
the gill peripheral nerve plexus in Aplysia. Canad. J. Physiol. Pharmacol., 57:1088-1097, 1979.

54.

Pellmar, T.C. and Carpenter, D.O. Serotonin induces a voltage-sensitive calcium current in neurons
of Aplysia californica. J. Neurophysiol., 44:423-439, 1980.

55.

Parver, L.M., Auker, C. and Carpenter, D.O. Choroidal blood flow as a heat dissipating mechanism
in the macula. Am. J. Ophthamol., 89:641-646, 1980.

56.

Mell, L.D., Jr. and Carpenter, D.O. Fluorometric determination of octopamine in tissue
homegenates by high-performance liquid chromatography. Neurochem. Res., 5:1089-1096, 1980.

57.

Braitman, D.J., Auker, C.R. and Carpenter, D.O. Thyrotropin-releasing hormone has multiple
actions in cortex. Brain Res., 194:244-248, 1980.

58.

Meszler, R.M., Auker, C.R. and Carpenter, D.O. Fine structure and organization of the infrared
receptor relay, the lateral descending nucleus of the trigeminal nerve in pit vipers. J. Comp. Neurol.,
196:571-584, 1981.

59.

Auker, C.R., Parver, L.M., Doyle, T. and Carpenter, D.O. Choroidal blood flow: I. Ocular tissue
temperature as a measure of flow. Arch. Opthal., 100:1323-1326, 1982.

60.

Parver, L.M., Auker, C., Carpenter, D.O. and Doyle, T. Choroidal blood flow: II. Reflexive control in
the monkey. Arch. Opthal., 100:1327-1330. 1982.

61.

Hori, N., Auker, C.R., Braitman, D.J. and Carpenter, D.O. Lateral olfactory tract transmitter:
Glutamate, aspartate or neither? Cell. Mol. Neurobiol., 1:115-120, 1981.

62.

Scappaticci, K.A., Dretchen, K.L., Carpenter, D.O. and Pellmar, T.C. Effects of furosemide on
neural mechanisms in Aplysia. J. Neurobiol., 12:329-341, 1981.

63.

Pellmar, T.C. and Carpenter, D.O. Cyclic AMP induces a voltage-dependent current in neurons of
Aplysia californica. Neurosci. Lett., 22:151-157, 1981.

64.

Parver, L., Auker, C. and Carpenter, D.O. Stabilization of macular temperature: The stabilizing
effect of the choroidal circulation on the temperature environment of the macula. Retina, 2:117-120,
1982.

65.

Green, R.W. and Carpenter, D.O. Biphasic responses to acetylcholine in mammalian reticulospinal
neurons. Cell. Molec. Neurobiol., 1:401-405, 1981.

66.

Hori, N., Auker, C.R., Braitman, D.J. and Carpenter, D.O. Pharmacologic sensitivity of amino acid
responses and synaptic activation of in vitro prepyriform neurons. J. Neurophysiol., 48:1289-1301,
1982.

67.

Slater, N.T. and Carpenter, D.O. Blockade of acetylcholine-induced inward currents in Aplysia
neurons by strychnine and desipramine: effect of membrane potential. Cell. Molec. Neurobiol.,
2:53-58, 1982.

68.

Swann, J.W., Sinback, C.N., Pierson, M.G. and Carpenter, D.O. Dopamine produces muscle
contractions and modulates motoneuron-induced contractions in Aplysia gill. Cell. Molec.
Neurobiol., 2:291-308, 1982.

69.

Swann, J.W., Sinback, C.N., Kebabian, P.R. and Carpenter, D.O. Motoneurons which may utilize
dopamine as their neurotransmitter. Cell. Molec. Neurobiol., 2:309-324, 1982.
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70.

Auker, C.R., Meszler, R.M. and Carpenter, D.O. Apparent discrepancy between single unit activity
and 14C-deoxyglucose labelling in the optic tectum of the rattlesnake. J. Neurophysiol., 49:15041516, 1983.

71.

Slater, N.T., Carpenter, D.O., Freedman, J.E. and Snyder, S.H. Vipoxin both activates and
antagonizes three types of acetylcholine response in Aplysia neurons. Brain Res., 278:266-270,
1983.

72.

ffrench-Mullen, J.M.H., Hori, N., Nakanishi, H., Slater, N.T. and Carpenter, D.O. Assymetric
distribution of acetylcholine receptors and M channels on prepyriform neurons. Cell. Molec.
Neurobiol., 3:163-182, 1983.

73.

Carpenter, D.O., Briggs, D.B. and Strominger, N. Responses of neurons of canine area postrema to
neurotransmitters and peptides. Cell. Molec. Neurobiol., 3:113-126, 1983.

74.

Slater, N.T. and Carpenter, D.O. Blocking kinetics at excitatory acetylcholine responses on Aplysia
neurons. Biophys. J., 45:24-25, 1984.

75.

Chesnut, T.J. and Carpenter, D.O. Two-component desensitization of three types of responses to
acetylcholine in Aplysia. Neurosci. Lett., 39:285-290, 1983.

76.

Haas, H.L., Jeffreys, J.G.R., Slater, N.T. and Carpenter, D.O. Modulation of low calcium induced
field bursts in the hippocampus by monoamines and cholinomimetics. Pflugers Arch., 400:28-33,
1984.

77.

Parvar, L.M., Auker, C.R. and Carpenter, D.O. Choroidal blood flow. III. Reflexive control in human
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121. Salanki, J., Evans, M.L. and Carpenter, D.O. Desensitization kinetics of a K+ acetylcholine
response in Aplysia. Brain Res., 495:298-308, 1989.
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158. Hori, N. and Carpenter, D.O. Functional and morphological changes induced by transient in vivo
ischemia. Exp. Neurol., 129:279-289, 1994.
159. Lin, Y. and Carpenter, D.O. Direct excitatory opiate effects mediated by non-synaptic actions on rat
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177. Platt, B., Carpenter, D.O., Büsselberg, D., Reymann, K.G. and Riedel, G. Aluminum impairs
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Lipopolysaccharide and interleukin-6 enhance lead entry into cerebellar neurons: Application of a
new and sensitive flow cytometric technique to measure intracellular lead and calcium
concentrations. NeuroToxicology, 19:293-302, 1998.
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Barker, J.L. and Carpenter, D.O. Neuronal thermosensitivity. Science, 172:1361-1362, 1971.
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2.

Carpenter, D.O. Cellular Pacemakers. Fed. Proc., 37:2125-2126, 1978.

3.

Carpenter, D.O. Membrane biophysics and general neurobiology in Japan. ONR Tokyo Scientific
Bulletin, 3:23-27, 1978.

4.

Carpenter, D.O. Research on the primate nervous system in Japan. ONR Tokyo Scientific Bulletin,
3:28-32, 1978.

5.

Carpenter, D.O. Report on the Sixth International Biophysics Congress, Kyoto, Japan. ONR Tokyo
Scientific Bulletin, 3:38-40, 1978.

6.

Carpenter, D.O. Interchangeable association of neurotransmitter receptors with several ionophores.
Brain Research Bulletin, 4:149-152, 1978.

7.

Carpenter, D.O. and Ahlbom, A. Power lines and cancer: Public health and policy implications.
Forum, 3:96-101, 1988.

8.

Carpenter, D.O. Setting Health Policy When the Science and the Risk are Uncertain. In: The
Scientific Basis of Health Policy in the 1990s, Proceedings of the School of Public Health's Fifth
Anniversary Symposium, 54-63, 1990.

9.

Carpenter, D.O. Integrating public health in professional education. Optometry and Vision Science,
70: 699-702, 1993.

10.

Bowerman, W.W., Carey, J., Carpenter, D.O., Colborn, T., DeRosa, C., Fournier, M., Fox, G.A.,
Gibson, B.L., Gilbertson, M., Henshel, D., McMaster, S. and Upshur, R. Is it time for a Great Lakes
Ecosystem Agreement separate from the Great Lakes Water Quality Agreement? J. Great Lakes
Res. 25:237-238, 1999.

11.

Carpenter, D.O. Editorial Comment of APrimary hypoxic tolerance and chemical preconditioning
during estrus cycle@. Stroke, 30:1262, 1999.

12.

Carpenter, D.O. Bring environmental health back into public Health. J. Pub. Health Mgmt. Pract.,
5:vii-viii, 1999.

13.

Carpenter, D.O. Should children and women of childbearing age eat Great Lakes fish? Great
Lakes Commission Advisor, 13: 8, 2000.

14.

Hites, R.A., Foran, J.A., Schwager, S.J., Knuth, B.A., Hamilton, M.C. and Carpenter, D.O.
Response to comment on AGlobal Assessment of Polybrominated Diphenyl Ethers in Farmed and
Wild Salmon@. Environ. Sci. Technol. 39: 379-380.

15.

Carpenter, D.O. Blood lead and IQ in older children. Letter to the editor. Environ. Health Perspect.,
113: A581-A582, 2005.

16.

Foran, J.A., Carpenter, D.O., Good, D.H., Hamilton, M.C., Hites, R.A., Knuth, B.A. and Schwager,
S.J. Risks and benefits of seafood consumption. Letter to the editor. Am. J. Prev. Med. 30: 438439, 2006.

17.

Kouznetsova,M, Huang X, Lessner L and Carpenter DO. Zip code and GIS Studies: Kouznetsova
et al. Respond. Environ Health Perspect 116: A18-A19, 2008.

18.

Bolte G, Kohlhuber M, Carpenter DO and Tamburlini G Environmental inequalities among children
and adolescents in Europe. Report prepared and submitted to the World Health Organization,
2009.

19.

Gavidia T, Brune M-N, McCarty KM, Pronczuk J et al. (2010) Children’s environmental health –
from knowledge to action. The Lancet DOI:10.1016/S0140-6736(10)60929-4.

20.

Toxins and the Brain. PSR’s Environmental Health Policy Institute, 9 April 2012

21. Carpenter DO Electromagnetic fields: The effect on human health. San Francisco Medicine 85: 3031: 2012
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22. Florea A-M, Busselberg D and Carpenter (2012) Metals and disease. J Toxicol
doi:1155/2012/825354
23. Brune M-N, Goldizen FC, Neira M, van den Berg M et al. (2013) Health effects of exposure to ewaste. The Lancet 1:e70
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

In the Matter of the Application of DAISY WRIGHT,
NATHANIEL ROBERT LIVINGSTON by his parent
Daisy Wright, OLIVER WRIGHT LIVINGSTON by his
parent Daisy Wright, ELIZABETH WRIGHT, BERNIE
WRIGHT by his parent ELIZABETH WRIGHT, VIVIAN

Index No.

DEE, SONIA GARCIA, JOAN HEITNER, PATRICIA
LOFTMAN, LILLIAN PRYOR, EILEEN SALZIG,
VALERIA SPANN and WALTER REINHARDT,
Petitioners,

For Judgment pursuant to CPLR Article 78

AFFIDAVIT OF
DAVID O. CARPENTER

—against—
NEW YORK STATE DEPARTMENT OF HEALTH,

HOWARD ZUCKER, as Acting Commissioner of the
NEW YORK STATE DEPARTMENT OF HEALTH,
JEWISH HOME LIFECARE, MANHATTAN,

PWV OWNER, LLC, 156W. 106th STREET HOLDING
CORPORATION, and 102 W. 107™ STREET
CORPORATION

Respondents.
STATE OF NEW YORK

)
) ss

COUNTY OF RENSSELAER

David O. Carpenter, M.D., being duly sworn, deposes and says:
1. I am a public health physician. My current title is Director of the Institute for Health and the
Environment at the University at Albany and Professor of Environmental Health Sciences within
the School of Public Health. I was the founding Dean of the School of Public Health at the
University of Albany and also previously served as the Director of the Wadsworth Center for
Laboratories and Research at of the New York State Department of Health. I was the recipient
of the Albion O. Bernstein, M.D. Award by the Medical Society of the State of New York for
"outstanding contributions to medicine or the prevention of disease" in 2010. I received my
medical degree from Harvard Medical School.
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2. I have served onthe National Advisory Committee ofthe National Institute of Environmental

Health Sciences (JSHEHS) and onthe Great Lakes Science Advisory Board ofthe International
Joint Commission. I have conducted studiesand published more than 380 articles in peer-

reviewed journals regarding environmental hazards to children and adults from environmental
toxicants. I have also studied incidence of respiratory diseases, cancer, cardiovascular disease,

stroke and neurodegenerative diseases inhuman populations inrelation tovarious environmental
exposures.

3. In sum, I am a public health physician, professor and former Dean ofthe School ofPublic
Health and I have expertise in health risks from environmental toxicants - including lead,

arsenic, particulate air pollution, polychlorinated biphenyls, pesticides and other pollutants.
4. I have reviewed the sections ofthe Final Environmental Impact Statement regarding soil

contamination at the proposed project site for construction of anew long term care facility
located in close proximity to apublic school and residential buildings.
5. Lead was found inall ofthe 38 soil samples taken by AKRF, Inc. Ofthese, 24 samples
exceeded the DEC Unrestricted SCO for lead (63 mg/kg), and 10 were ator exceeded the DEC
Restricted Residential SCO of400 mg/kg. Of those 10, three exceeded 1,000 mg/kg, having

levels of 1110 mg/kg, 1830 mg/kg and 3850 mg/kg. The remaining samples ranged from 6
mg/kg to 44 mg/kg. (See Table 3 in AKRF Report available at .

http://www.health.nv.gov/facilities/cons/enviroiimental quality review/Jewish home lifecare/d
ocs/2014-05 ihl 97 st phase ii rpt.pdf.) Lead has many adverse health effects, but the most
serious is effects on the nervous system which result inaloss ofcognitive function and memory
(Carpenter, 2006).

6. Arsenic was found in 31 ofthe 38 soil samples. Eight samples had arsenic levels that ranged
from 11.6 mg/kg to 69.4 milligrams per kilogram (mg/kg), while 23 samples had levels that

ranged from 1.2 mg/kg to 8.5 mg/kg. (See Table 3in AKRF Report available at
http://www.health.nv.gov/facilities/cons/environniental quality review/Jewish home lifecare/d
ocs/2014-05 thl 91 st phase ii rpt.pdf.') The other seven samples had undetected levels of

arsenic (0.83 mg/kg to 1.0 mg/kg). Arsenic is aknown human carcinogen (1ARC, 2009), and
like lead causes a reduction in children's intellectual function (von Ehrenstein etal., 2007).

7. As documented inthe expert report by-Dr-Robert-K Simon,-extraordinary concentrations of
volatile organic compounds have been reported atthe site (40,468 ppm) along with high
concentrations of BTEX (benzene, toluene, ethylbenzene and xylene). These are dangerous
chemicals which can be inhaled and cause serious human disease. Benzene, like arsenic, is a

known human carcinogen and is known to increase the risk ofdevelopment ofleukemia atlow
concentrations (Glass et al., 2003). Volatile organic compounds cause adverse respiratory

effects (Schenker and Jacobs, 1996) and atoxic brain encephalopathy, characterized by reduced
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cognitive function, irritability, fatigue, headache, sleep disturbances and concentration problems
(van derHoeketal. 2000).

8. The presence ofhigh levels oflead and othertoxic substances in surface soil and subsurface
soil samplings raises significant concerns for the safety ofconstruction activities that will disturb
the soil.

9. There is no known lower threshold for the adverse effects oflead in children (Wigle and

Lanphear, 2005). Blood lead levels as low as 1microjgram per deciliter are associated with
harmful effects on children's learning and behavior (Budtz-Jorgensen etal., 2013). Impacts can

include reduced LQ. and increased hyperactivity, distractibility and weakened attention span, and
behavioral problems, leading evento more violent crime later in life (Wright et al., 2008;

Carpenter andNevin, 2010). Achild's abilities in reading, mathematics, spelling, pattern
recognition and word recognition can be impaired as well. In other words, lead poisoning can
cause reduced cognitive function accompanied byadverse behavioral effects. While lead

exposure to adults is not as dangerous as to children, decrements in cognitive function due to
lead exposure have also been found in adults (Muldoon et al., 1996; vanWijngaarden et al,
2010).

10. Ofgreat concern is the evidence that the effects oflead on cognitive function are not
reversible, even ifthe lead is removed by chelation therapy (Rogan et al., 2001). All the
evidence indicates that these decrements persist for life after exposure of young children
(Mazumdar et al., 2011).

11. Lead dust can present apoisoning risk to achild eventhough the dust particles themselves
are too small to be seen bythe naked eye. In fact itisthe smaller dust particles that are the most

dangerous because they penetrate more deeply into the lung, and gopast the cilia that are found
inthe upper parts ofthe respiratory system that can remove larger dust particles.
12. Lead can be stored inthebody and can "build up," so that anew exposure can have an
additive effect ifthe child has been exposed tolead from, for example, lead-contaminated paint
in the home or on toys.

13. Volatile organic compounds in soil associated with petroleum contamination at the site will

present increased risk when,the soil is disturbed-because mey.wilLh&moieLlikelyto-go^to-the-air then when buried. When they go into the air they can bebreathed inby local residents.

14. There is strong evidence thatolder individuals whohave existing heart orlung disease are
morevulnerable to dust particles in the air thanare individual thatdo not already havethese

disease. Many studies have shown that older.people tend to die ondays withhigh levels of dust
in the airbecauseofthe direct damage to the heartandlung (Brook et al.,2010; Dai et al., 2014).

Outdoor air pollution is known to increase risk of lung cancer (Hamra etal., 2014), heart failure
(Shah etal., 2013), and increase thelikelihood ofbabies being born withlowbirth weight
(Malmqvistetal.,2011).
15. Dust - whether contaminated or not - is a respiratory irritant that can pose a risk for children

and adults with respiratory conditions suchas asthma. However if dustis contaminated with .
.metals like leadorwith organic chemical contaminants, dust canbe much more toxic because of
the additional chemicals (Meng et al., 2013).
16. .Primary prevention - the elimination ofexposure - is essential to protect children from the
toxicand irreversible effects oflead, and is thebestapproach for protecting bothchildren and
adults from exposure to volatile organic compounds or respiratory irritants. The approach must

be to prevent, not just lessen, migration ofcontaminants offsite.
17. The best solution to management of a clearlycontaminated site in such close proximity to
sensitivereceptors (nearby residences and publicelementary school) is to preventthe migration
ofcontaminated dust and vapors off-site through rigorous containment.

18. Use of soil-wetting andairparticulate monitoring alpne should notbe considered -, •
sufficiently protectivein a setting that is so closeto sensitivereceptors. Rather,during soil
disturbance operations, a full containment system should be employed that-ensures - through
negativeairpressure or othermeans - that the dust does not migratefrom the site except within a
truckthat is properlycoveredto containthe dust.
19. A strict protocol shouldbe in place to shutdownwork on the siteifthe containment protocol
is breached during soil disturbance activities. There shouldbe no ''room" for mistakes that allow
leaddust to migrate from the site and potentially expose anyone,especiallya child.
20. The protocol must not be ''wishful thinking"; it must be carefullymonitored and enforcedto
provideactual protectionto the public. An independentenvironmental monitor, answerable to
the DepartmentofHealth, may be needed to ensurethat the work iscarried out in this careful— way forthe protectionofnearby childrenand adults, with the monitor's daily reports posted on a
website for public review.
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AFFIDAVIT OF PAUL BARTLETT - EXHIBIT 01
CURRICULUM VITAE

CURRICULUM VITAE (with contact information)
Paul W. Bartlett
184 Norfolk St. 3C
New York, NY 10002
+1-917-756-8191 (mobile, messages)
+1-201-761-6202 (office, no messages please)
+1-720-269-5359 (efax)
aurora2050@gmail.com (primary, messages)

WORK EXPERIENCE
Research Fellow. (2013 - Present). Guarini Institute for Policy and Leadership and Social
Justice Program. Research and grant writing. Examples: Implementing Sustainability
across the Curriculum and into the Global Community; Community Air Pollution
Monitoring: K-12 & Community Service; Arteries: Community Sustainability (Culture,
Economic, Environment); Cognitive Framing and Ecosystem Services Literacy;
Development of Pedagogical Environmental Computer Simulation Models. Saint
Peter’s University, Jesuit University of New Jersey, 2641 Kennedy Blvd, Jersey City,
New Jersey, 07306.
Guest Lecturer. (May 2012, May 2013, May 2014, May 2015). Arctic Air Pollution and
Modeling. Department of Arctic Technology, University Centre at Svalbard,
Norway. Organized by Mark Hermanson. http://unis.no
Consulting, training, collaborations, writing & editing (June 2003-Present) Commission on
Environmental Cooperation for North America (NAAEC, the NAFTA side accord,
CEC.org and Instituto Nacional de Ecología y Cambio Climático. (INECC formerly
INE), Secretariat of Environment and Natural Resources (SEMARNAT), Mexico.
ine.gob.mx (2009-2012 ; UN Economic Commission for Europe (UNECE) &
European Commission (EC): Convention on Long-Range Transport of Air Pollutants
(LRTAP) UN Task Forces: Hemispheric Transport of Air Pollutants (HTAP.org 2005Present), Task Force on Modeling and Measurements (TFMM 1999-2004); Green
Building Development Consultant & Advisor (Theater for the New City; Abc No Rio
Cultural Center; Orensanz Foundation; Go Green LES, Manhattan Borough
President); US Environmental Protection Agency (US EPA): Technical Committee for
Community Based Participatory Research (CBPR); Environmental Exposure Technical
Adviser; US Department of Justice (US DOJ, SRA International, Inc.); ERG, Inc;
Dominican Studies Institute, City College of New York; Institute for Health & the
Environment (IHE), School of Public Health, SUNY at Albany; Co-Editor, Seven
Stories Press. Project details in other sections below: Committees & Working Groups,
Training & Capacity Building, Presentations, Publications, Reports & Projects below.
Special Government Employee (registered SGE, August 2004 to present), Scientific Advisory
Panels, Office of Science Coordination and Policy, 7201M, Federal Triangle campus,
US Environmental Protection Agency (USEPA), Washington DC. Served on three
SAPs to develop a consensus on an evaluation of industry developed stochastic
fumigant exposure computer simulation models for regulatory purposes: PERFUM, ,
and SOFEA . Transcripts and summaries:
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http://www.epa.gov/scipoly/sap/meetings/2004/index.htm

Lecturer/Assistant Professor (full-time, contingent) Spring Semester 2009 (January) – Spring
Semester 2011 (June); Fall Semester 2012 – Spring Semester 2013, Economics &
Finance Department, Saint Peter’s University. Courses: Economic Development,
Econometrics, Statistics, Poverty & Inequality, Microeconomics and Macroeconomics
(Ecological, Political Economy & Conventional approaches). Undergraduate and MBA.
Contributor to SPC President’s Climate Action Plan (2010). Led faculty development
workshop: Greening the Curriculum. Active member of Sustainability Council. Faculty
Advisor (2011) for the founding of the SPC Student Assembly, focus area Millennium
Development Goals (MDG), United Nations Association - New York City Chapter.
SaintPeters.edu

Scholar-in-Residence (Fall Semester 2011 – Summer 2012). Green Initiatives. Building and
coordinating collaborations between departments, programs (Social Justice, Public
Policy, Fine Arts, Urban Studies, Business) and communities. Saint Peter’s College
(SPC), 2641 Kennedy Blvd, Jersey City, New Jersey, 07306. Housed at Social Justice
House, and report to the Academic Dean.
Research Associate (part-time, equivalent to a course, one day a week, February 2009 –
September 2009). Capacity building and training: statistical methods and software;
GIS. Dominican Studies Institute, City College of New York, 160 Convent Ave., NY,
NY 10031. Supervisor: Dr. Ramona Hernandez rahernandez@ccny.cuny.edu 212-6507496 http://www1.ccny.cuny.edu/ci/dsi/ (See also Training section.)
Research Associate (October 1994- June 2003), Principal Modeler: environmental economics
& science. Project leader reporting to the Director. Trained and developed staff
capabilities. Center for the Biology of Natural Systems (CBNS), Queens College,
City University of New York (CUNY), Flushing, New York, 11367. Policy driven
research: pollution prevention, mitigation, green investment, and retrofitting (e.g. pulp
& paper, iron sintering, agriculture, waste incineration); environmental fate modeling;
regional economic impact of environmental regulation scenarios. Land use
regressions, statistical analysis, dynamic system modeling. Policy analysis and design.
Forests: sulfonylurea pesticide screening, mass balance analysis for policy to eliminate
tree cutting for paper. Eco-receptors: public water supplies, watersheds, everglades,
Great Lakes, the Hudson River, forests, the Arctic. Research project details and
accomplishments: see below under Publications, Reports & Presentation Sections.
Supervisor; Dr. Barry Commoner, Director (Emeritus) (passed away 2012) c/o Sharon
Peyser, speyser@qc.cuny.edu 718-670-4180
Lecturer (Fall 1988-Fall 1994, adjunct, part time, ~2 courses per quarter), Social Science
Department, LaGuardia Community College, City University of New York (CUNY),
31-10 Thomson Ave. Long Island City, NY, 11101. Courses: Urban Economics,
Economics Topics (Trade & Development), Sociology, Economic Principles.
Outstanding Adjunct Lecturer Award, 1993. Supervisors: Dr. John Hyland
LagSoc@aol.com 516-378-5025 (hm) 212-354-1252 (of) & Dr. Gilberto Arroyo. Co-faculty:
Dr. Ramona Hernandez
Research Associate (part-time 1989-1992), Econometrics, Databases & Statistics. Mainframe
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database and statistical analysis. Latino migration. Labor and economic status. Wage
econometric decompositions. Shift-share economic structural (industry) change.
Circular migration logistic regressions (with Dr. Clara Rodriguez, Fordham University).
Education. Ethnic, racial, gender and immigrant discrimination. Centro de Estudios
Puertorriqueños, Hunter College, CUNY, 695 Park Ave, Rm. E1429, NY, NY 10065 &
Latino Research Consortium (Rockefeller Foundation and Ford Foundation grants).
Supervisors: Dr. Andrés Torres andres.torres1@lehman.cuny.edu & Dr. Edwin Melendez,
Director edwin.melendez@hunter.cuny.edu 212-772-5695 http://centropr.hunter.cuny.edu/
Industry Policy Analyst Consultant (1987-1988 full-time) (Financial Services & Garment
Industry), CuomoTrade and Competitiveness Commission, Industrial
Cooperation Council, Executive Chamber, New York State, 1515 Broadway, NY, NY,
10036. Constructed databases from confidential government data sources. Assessed
the international competiveness of NYS industries. Formulated, analyzed and
evaluated trade and competiveness policy alternatives at the state, federal and
international level. Supervisor: Lee Smith, J.D., Executive Director. Co-consultants: Dr.
Ron Blackwell (Garment Industry) rblackwe@aflcio.org 202-637-5160; Dr. Gelvin
Stevensen (Financial Services) Gelvin.Stevenson@gmail.com 917-599-6089.
Economist (November 1985-1986) Design and Evaluation Department, NYC Private Industry
Council, Job Training Partnership Act (JTPA). Research design and program
evaluation. Managed research projects and contractors. Project descriptions in
separate section Project & Reports (1980-1992). Supervisors: Harry Wells and
Beverly O’Donnell. Reference: Dr. Andrés Torres, PIC MIS manager
andres.torres1@lehman.cuny.edu

Urban Planner (various provisional titles, ~October 1980-October 1985 flextime, 20-30hrs
week): Project Director (zoning and industry studies, policy) & Liaison (intergovernmental, community, unions, business): industrial development, land use
conflicts, zoning, represent Mayor’s Office at Board of Standard of Appeals cases,
environmental impact assessments, GIS. Project descriptions below in separate
section Projects & Reports (1980-1992). Member, Inter-agency Task Force on Loft
Enforcement (Buildings, Business Services, Fire & City Planning). Commendation,
Chair. Manhattan Office, Department of City Planning, 22 Reade St, NY, NY,
10007. Supervisors: Sandy Hornick, Deputy Executive Director for Strategic Planning,
shornic@planning.nyc.gov (ck) 212-720-3547; Herbert Sturz (Past Chair, presently Open
Society ) hsturz@sorosny.org 212-548-0600.
EDUCATION
Ed.D. Higher Education coursework. (2013-2015). Environmental Education. Doctorate courses
include: curriculum, ethics, organization behavior and leadership, trends in higher
education, qualitative methods, grants and fundraising, assessment. Saint Peter’s
University, Jersey City, NJ.
Post-Graduate Research Associate (1994-98), Environmental Economics & Science, Barry
Commoner, Ph.D. (Biology, Ecology), Dir. & Mark Cohen, Ph.D. (Chemical
Engineering, Physical Science) PI. Apprenticeship in dynamic system computer
simulations under Mark Cohen until he was hired by NOAA, then took his place as
Principal Modeler of Environmental Science in 1999. Center for the Biology of
Natural Systems, Queens College, CUNY, NY, 11367. 718-670-4180 http://cbns.qc.edu
Contact: Mark Cohen mark.cohen@noaa.gov 301-713-0295 x122
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Econometrics Ph.D. courses (2), S. Neftci, Graduate Center, City University of New York.
M.A., MA requirements completed en passant 1990, Ph.D. Comprehensive exams passed 1989
in fields of public finance and labor, 50 graduate credits. (MA not processed till Spring
Semester 2011 due to technical petition error.) Major Economics, Minor
Anthropology.Teaching Assistant in Graduate Statistics (1 semester), Graduate
Student Adviser (two semesters, elected). Econometrics (2 Semesters Grad CUNY,
transferred to New School). Economics Department, New School for Social
Research, New School University, 6 East 16th St., NY, NY, 10003.
http://www.newschool.edu/nssr/ 212-229-5717

B.E.S. (Bachelor of Elected Studies) (1979) Major core courses completed in Chemistry,
Economics & Business. Courses included computer calculus (3), linear matrix algebra,
statistics (2); analytic and organic chemistry. Elective courses at graduate level:
international economics, cultural anthropology, philosophical anthropology. College of
Liberal Arts, University of Minnesota, Minneapolis, 55455. http://umn.edu 612-625-5000
SOFTWARE
Programs. Statistical: SPSS, Gretl. GIS: ESRI ArcView, ArcGIS. Office: Excel, Lotus, Word,
Powerpoint, dBase. Scientific: HYSPLIT. Programming: Basic, FORTRAN, HTML.
Operating Systems: Mainframe IBM (JCL, VM), Unix, Linux (Ubuntu & Fedora),
MicroSoft Windows. Other software with some familiarity: SAS, STATA, R Project, US
EPA & European atmospheric dispersion models, industry dispersion models.
Software Development: HYSPLIT-SV (1998-present). Experimental atmospheric dispersion
model with environmental fate mechanisms for semi-volatile chemical compounds.
HYSPLIT-SV was developed by Mark Cohen, a colleague at CBNS, CUNY in 1994. In
1998 Mark Cohen moved to NOAA, and I began adopting HYSPLIT-SV to new
chemicals and to the conditions of the Arctic. I continue to collaborate with Mark
Cohen in areas of model research and development, implementations, and training.
http://www.arl.noaa.gov/airtoxics_training.php

SPECIALIZED WORKSHOP/TRAINING (Participant, recent)
Managing Impacts of Global Transport of Atmosphere-Surface Exchangeable Pollutants
in the Context of Global Change. (November 15, 2013). Breakout session
participant/advisor. Michigan Tech University. Houghton, Michigan. National Science
Foundation.
http://www.nsf.gov/awardsearch/showAward?AWD_ID=1313755&HistoricalAwards=false

Game Theory Workshop (January 2011, 2 ½ day intensive) Avinash Dixit, Princeton University
and David Reiley, Yahoo! Research. American Economic Association Continuing
Education, ASSA, Atlanta, Georgia.
Advancing Sustainability in a Time of Crises. (August 2010). 11th Biennial International
Society of Ecological Economics (ISEE) Conference,. Bremen and Oldenburg,
Germany. August 22-25.
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Short Lived Climate Forcers Ad Hoc Task Force. (June 2010). Guest observer.
Representative reports from European nations, Canada and the U.S. Practical
discussions on incorporating Black Carbon into the UN ECE Gothenburg Protocol.
Short Lived Climate Forcers Workshop (March 2010), US Environmental Protection Agency,
Chapel Hill, North Carolina. Workshop discussion with scientists, regulators and
government officials on how to economically reduce SLCF emissions and realize the
co-benefits of health and slowing global warming.
Time Series Workshop. (January 2010, 2 ½ day intensive). James Stock and Mark Watson,
American Economic Association Continuing Education, ASSA, Atlanta, Georgia.
Конгресс АТМОСФЕРА–2009. (Congress Atmosphere March 30-31, 2009). Meeting and
workshops of environmental regulators in the countries of the Former Soviet Union
(FSU). Present as an invited guest from the intentionally planned back-to-back
meetings with the United Nations Economic Commission for Europe (UNECE) Task
Force meeting in St. Petersburg, Russia. Translation provided in both meetings. Open
discussions on the problems and approaches of regulating pollution and climate
change vs. economic development national priorities. Hosted by the Federal State
Unitary Enterprise Scientific Research Institute of Atmospheric Air Protection (SRI
Atmosphere)
http://htap.org/meetings/2009/2009_04/documents/Conference%20programme%2030-31%20March_(en).pdf

POLARCAT & SPAC II Workshop (guest observer; June 2-5, 2009) workshop on IPY research
data on aerosols in the Arctic and climate change with focus on forest fires, episodic
global pollution events, and black carbon. Led by government agency scientists from
Norway (NILU) and the U.S. (NOAA, NASA, EPA) and university scientists. University
of New Hampshire. http://www.polarcat.no/
UN Working Group and Task Force Workshops (1999-2011) Participation in eleven UN Task
Force workshops and two Arctic Monitoring and Assessment Program (AMAP.no)
workshops are noted in other places on the CV (e.g. Presentations). The UN Task
Force workshops are usually planned as joint meetings with international organizations
with overlapping areas of interest, or back-to-back meetings in the interest of
transparency and international collaboration to better provide a foundation for
consensus for international cooperation and conventions. Financial support for my
participation has been graciously provided by foundations, City University of New York,
US EPA, and the European Commission.
Non-Violent Communication (12 weeks, one evening a week, 2006-2007), Effective
communication and conflict resolution activist workshop. Led by Arianne Burgess,
Director, Regenerative Culture.
TRAINING & CAPACITY BUILDING (Trainer and advisor, recent. Also listed under work
experience/employment)
Dynamic system atmospheric modeling. Capacity building, training and collaboration.
Numerical modeling: training of experimental and research methods, research design,
software and programming. Partnership with Mark Cohen, Air Resources Laboratory,
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US National Oceanic and Air Administration (ARL, NOAA). Four on-site research
workshops and a Task Force presentation seminar to Mexican State Policy makers.
(August 2009 - present), Instituto Nacional de Ecologie (INE), Secretary of
Environment and Natural Resources (SEMARNAT), Mexico City, D.F.
http://ine.gob.mx Various capacities. Supervisor: Dr. Beatriz Cárdenas, Directora de
Investigación Experimental en Contaminación Atmosférica bcardena@ine.gob.mx +52
55 56133787. Sponsored and funded by the Commission for Environmental
Cooperation of North America under the North American Agreement for Environmental
Cooperation (NAAEC). http://cec.org Supervisor: Victor Shantora vshantora@cec.org
(also listed under work experience and software development).
Statistical and Geographical Information System (GIS) Methods and Software for Social
Science Research (SPSS, ESRI ArcGIS) Capacity building and training for research
on inequality, poverty, migration, ethnicity and economic development. Dominican
Studies Institute, City College of New York, City University of New York (FebruaryOctober) (also listed under work experience).
COMMITTEES, WORKING GROUPS AND POSITIONS (current and recent)
2012-

Steering Committee Member, Arctic Climate Action Registry (ACAR), a program of the
Climate Institute, American Carbon Registry, and SCS Global Services. John Topping,
Interim Acting Director. climate.org/programs/acar/

2006-

Task Force on Hemispheric Transport of Air Pollution (HTAP), Convention on Longrange Transboundary Air Pollution (LRTAP), United Nations Economic Commission for
Europe (UNECE). Moscow (June 2006); Beijing (Oct 2006); Washington DC (June
2008); St Petersburg (April 2009); Toronto (November 2009); Chapel Hill, North
Carolina (February 2010), Brussels (June 2010), Ispra/Arona Italy (June 2011),
Pasadena (February 2012). Participated in the design of international research
collaborations to reduce uncertainty and develop consensus on environmental science
of global pollution. Provided a leading role in developing consensus on the state of
science on global pollution and climate change in the HTAP 2010 Assessment. Travel
expenses funded by US EPA and the EC. htap.org Supervisors: Co-Chairs: Andre
Zuber (EC) andre.zuber@ec.europa.eu and Terry Keating (US EPA)
keating.terry@epamail.epa.gov

COMMITTEES, WORKING GROUPS AND POSITIONS (past, selected)
2009-12 Consultant, Task Force on Dioxins, Furans and Hexacholorobenzene, Commission for
Environmental Cooperation of North America cec.org, and Instituto Nacional de
Ecologia y Cambio Climatico, SEMARNAT, Mexico. inecc.gob.mx In addition to training
(detailed elsewhere), served as an advising consultant to the CEC staff and
government representatives on the Task Force on policy objectives, research design,
international cooperation, and the document: “North American Strategy for Catalyzing
Cooperation on Dioxins and Furans, and Hexachlorobenzene,” under the North
American Agreement on Environmental Cooperation (NAAEC).
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2007-10 Community Advisory Committee, World Trade Center Health Program, Health &
Hospitals Corporation, NYC.
2006-10 Chair, Con Edison Community Environmental Settlement Fund, Community Board 3
Manhattan (East Village, Lower East Side [LES] & Chinatown). Grant making to
community based air monitoring, exposure reduction, and energy conservation
activities by Asthma Free Zone, LES Ecology Center, LES Girls Club. Guidance
provided by Cynthia Rosenzweig (NASA, GISS, Earth Institute, Columbia) and Ed
Linky, J.D. USEPA & BNL)
http://citylimits.org/content/articles/viewarticle.cfm?article_id=3290

2006-10 Chair, Art & Culture Task Force, Lower East Side, East Village & Chinatown,
Community Board 3 Manhattan, (presently: public member). Organized & moderated
town halls & forums with non-profit and commercial arts organizations, foundations,
and government agencies. Developed consensus within CB3 and with other Boards.
Impacts: arts retention, funding and real estate incentive legislation (pending).
2006-09 Member (research), Institute of Health and the Environment (IHE), University at
Albany, State University of New York (SUNY). Director: David M. Carpenter, M.D.
carpent@uamail.albany.edu 518-442-3305

2006-08 Distributed Arctic Observatories for the atmospheric transport, deposition, and
retention of bioaccumulative contaminants in the Arctic: terrestrial ecosystems and
community response to climate and economic change. International Polar Year (IPY)
project proposals. Contaminants as tracers for climate change. Collaboration led by
Jesse Ford jesse.ford@oregonstate.edu, Staci Simonich staci.simonich@oregonstate.edu
Oregon State University, USA; Sharon Katz, skatz@auroracollege.nt.ca & Derek Muir
derek.muir@ec.gc.ca, Environment Canada. Co-drafted U.S. and Canada funding
proposals. Successfully recruited and obtained commitment of collaborators from
government, university and industry collaborators from Canada, Europe and the
Russian Federation. IPY proposal was nominated as leading proposal by IPY review
committee, but U.S. and Canada government did not fund contaminant research
aspects (ATRESP & CLAC).
ATRESP (U.S.) & CLAC (Canada): http://qcpages.qc.cuny.edu/cbns/maps/#IPY
COPOL http://www.ipy.org/development/eoi/proposal-details.php?id=175
SYNSCOPE http://www.ipy.org/development/eoi/details.php?id=268
ATMOPOL http://www.ipy.org/development/eoi/proposal-details.php?id=76
2002-05 Persistent Organic Pollutants (POPs) Modeling Inter-Comparison Program, Task
Force on Modeling and Measurement (TFMM), Environmental Monitoring European
Program (EMEP), UNECE Convention on Long-range Trans-boundary Air Pollution.
msceast.org

2005

External Peer Review of the Draft Report, Model Development for Assessing California
Methyl Bromide Ambient Concentrations (and exposure), USDOJ, USEPA;
subcontractor, Eastern Research Group, Inc. (ERG).

2004-05 Expert Advisory Committee, Community-Based Participatory Research (CBPR), SRA
International consultant to USEPA. Review of USEPA’s draft proposed sampling
program to determine extent of World Trade Center impacts to the indoor environment.
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2004

FIFRA Scientific Advisory Panels (3), U.S. Environmental Protection Agency (USEPA),
Wash. DC. Fumigant bystander exposure model evaluation, assessment and review:
PERFUM, FEMS, and SOFEA. epa.gov/scipoly/sap/2004/

2002

Technical Working Group, Beyond 911, Environmental and Public Health. Established
at the request of Senator Clinton by environmental, labor, health, and community
organizations.

2001

Working Group on Sources, Emissions and Discharges. Arctic Monitoring and
Assessment Program (AMAP). Norwegian Institute for Air Research (NILU), Kjeller,
Norway, August. www.amap.org

1999

International POPs Modelling Working Group for the Stockholm Treaty under the
auspices of the United Nations Environmental Program (UNEP), Environmental
Monitoring European Program (EMEP), and World Meteorological Organisation
(WMO), Geneva, Switzerland.

1991-94 Community Funding Board, North Star Fund, New York, NY.
1990

Co-Founder/Organizer, Emergency Committee to Save CUNY.

1987-90 Technical Advisor, Port Authority of NY-NJ.
1986-90 Steering Committee, Coalition for Jobs 2000, New York, NY.
1985

Organizer, Rainbow Coalition Conference, New School, NY. Sponsors: Economics
Society, Planners Network..

AWARDS
2009/12 Certificates, North American Task Force, Evan Lloyd, Dir., Commission for
Environmental Cooperation of North America cec.org, Ing. Alfonso Flores Ramirez, Dir.
Gen., Instituto Nacional de Ecologia, ine.gob.mx, and Ing. Victor J. Guitierrez Avedoy,
Dir. Gen., Secretary of Environment and Natural Resources (SEMARNAT), Mexico;
December 2009 & November, 2012.)
2004

Outstanding Scientific Paper (2002). Office of Oceanic and Atmospheric Research
(OAR), National Oceanic and Atmospheric Administration (NOAA).

1993

Outstanding Lecturer. LaGuardia Community College, CUNY.

1983

Commendation. Herbert Sturz, Chair, NY City Planning Commission.

1980-85 Scholarships, Teaching Assistant and Student Adviser (1991-92), New School for
Social Research, New School University, NY, NY.
1968

Gold Medal, Minnesota State Science Fair, Minnesota Academy of Science.

PRESENTATIONS (partial list) Most of the presentations and panels 2004-present have been
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kindly funded by the US Environmental Protection Agency, the European Commission,
the Commission for Environmental Cooperation for North America (CEC), the Instituto
Nacional de Ecologia y Cambio Climatico, Mexico (INECC, formerly INE) and the
University Centre in Svalbard (UNIS), Norway. Presentations from 1994-2003 were
funded by the City University of New York (CUNY) Research Foundation, and
collaborating non-profit organizations and foundations.
2013
2013
2013
2012
2012

2012

2012

Slowing Arctic Warming in the Near Term, Arctic Action Registry, United States
Society for Ecological Economics (USSEE), Vermont. June.
Barry Commoner: Paul Revere of Ecology 1970; Prophet of Political Economy 2012?
Panel organizer, Eastern Economic Association, New York, May.
The New Arctic Reality. Hosted by the Biology Seminar. Sponsored by the
Sustainability Council. Saint Peter's University, New Jersey. April 4th.
Speciated emissions inventories for modeling: case study Mexico, VI Taller sobre
fuentes y mediciones de dioxinas y furanos, Mexico, November.
POPs in the Arctic and Climate Change, with Robie MacDonald (Fisheries and
Oceans, Canada), Hailey Hung, Jianmin Ma, Yi-Fan Li, Tom Harner (Environment
Canada); Victor Shatalov, Alexey Gusev (MSC-East, EMEP, UN ECE, Moscow);
Gerhard Lammel (Max Planck Institute for Chemistry, Germany), Ramon Gardans
(Ministry of the Environment, Madrid), et. al., Securing a sustainable future: Integrating
science, policy and people, 6th World Congress, Society of Environmental Toxicology
and Chemistry (SETAC), Berlin.
Dioxin Source-to-Ecological-Receptor-Region HYSPLIT-SV Modeling in Mexico with
Atmospheric Measurements 2008-2010: Montes Azules, Celestun and Monterrey
with Mark Cohen (ARL, NOAA), Beatriz Cárdenas, Abraham Ortinez and Roberto
Basaldud (INE, SEMARNAT, MX), Poster, 6th World Congress, SETAC, Berlin, May.
POPs in the Arctic, with Hailey Hung, et. al. oral presentation and poster, From
Knowledge to Action Conference, International Polar Year (IPY) 2012, Montreal,
Canada, April. http://www.lemonde.fr/planete/article/2012/04/27/l-accumulation-inquietante-des-polluants-dans-larctique_1692365_3244.html

2012

2012

2011

2011

POPs Source-Receptor Air Transport to the Arctic & Climate Change: HYSPLIT-SVGEM Lagrangian-Global Eulerian Model as a Research & Policy Tool with Mark Cohen
(ARL, NOAA), Beatriz Cárdenas, Abraham Ortinez and Roberto Basaldud (INE,
SEMARNAT, MX), poster, IPY 2012, Montreal, Canada, April.
Modeling with Ecosystem Receptors (Part 1) & Emission Estimation Handbook:
creating model ready emission inventories from incomplete databases and
international sources (Part 2). Capacity training and collaboration. Instituto Nacional
de Ecologia, SEMARNAT, Mexico, D.F. http://ine.gob.mx sponsored by Commission for
Environmental Cooperation of North America cec.org February - June. On-site and
distance training.
Dioxin Emission Estimates and Modeling (presentation & discussion), Task Force on
Dioxins, Furans and Hexacholorobenzene, Commission for Environmental
Cooperation of North America cec.org and Instituto Nacional de Ecologia, ine.gob.mx,
SEMARNAT, Mexico, D.F October.
Global Modeling of POPs Source-Receptor Air Transport to the Arctic with Climate
Change: HYSPLIT-SV Lagrangian-Global Eulerian Model as a Research & Policy Tool
with Mark Cohen (ARL, NOAA), Beatriz Cárdenas, Abraham Ortinez and Roberto
Basaldud (INE, SEMARNAT, MX), Poster & Oral Presentation, Arctic as a Messenger
for Global Processes, Arctic Monitoring and Assessment Programme (AMAP),
Copenhagen, May 3rd-6th. http://amap.no
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2011
2011
2010
2009

2009

2009

2009

2008

2006

2006

2005
2003

2003

2003

2003

Short Lived Climate Forcers: A Game Changer? Eastern Economic Association
(ASSA), New York, February.
Short Lived Climate Forcers: Towards a Multi-Pollutant Co-Benefit Approach, Allied
Social Science Association (ASSA), Denver, Colorado, January.
Political Economy of Environmental Uncertainty, Allied Social Science Association
(ASSA), Atlanta, Georgia, January.
Integrated Modeling, Measurements & Emissions, Task Force on Dioxins, Furans and
Hexacholorobenzene, Commission for Environmental Cooperation of North America
cec.org and Institute Nacionale, Ecologie, ine.gob.mx, SEMARNAT, Mexico, D.F
December.
Air Toxics Training, (with Mark Cohen, ARL, NOAA), 2nd Workshop of the Task Force
on Dioxins, Furans and Hexacholorobenzene, Commission for Environmental
Cooperation of North America cec.org, Instituto Nacional de Ecologia, ine.gob.mx,
SEMARNAT, Mexico, D.F. August. http://www.arl.noaa.gov/airtoxics_training.php
In the long run are we all dead, because of Keynes? Long run environmental
implications of short term economic stimulus policy. Economic Crisis Conference,
Massachusetts, August.
Interplay of Climate Change, Economic Development and Air Pollution in the Arctic,
Task Force on Hemispheric Transport of Air Pollution (HTAP), St. Petersburg, Russian
Federation, April. htap.org.
Persistent Organic Pollutant Modeling, Review of Recent Developments, Atmospheric
Chemistry, Climate, and Transboundary Air Pollution Workshop, Joint Meeting of U.S.
National Academy of Sciences Panel on International Transport of Air Pollutants,
IGAC/SPARC Atmospheric Chemistry and Climate Initiative and Task Force on
Hemispheric Transport of Air Pollution (HTAP), Washington DC, June 9-13. htap.org.
Inverse modeling to estimate hemispheric regional emission data gaps (poster),
Workshop on Emissions Inventories and Projections for Assessing Intercontinental
Transport, Task Force on Hemispheric Transport of Air Pollution (HTAP), UNECE,
CLRTAP, Beijing, China October 18-20. htap.org
Source-to-receptor modeling of POPs to the Arctic: implications for intercontinental air
transport research and climate change, 2nd meeting of the Task Force on Hemispheric
Transport of Air Pollution (HTAP), UNECE, CLRTAP, Environmental Monitoring
European Program (EMEP), Meteorological Synthesizing Centre East (MSC-E),
Moscow, Russia, June 6-8. htap.org
3rd EMEP expert meeting on intercomparison of POP models. EMEP, MSC-E,
Moscow, Russia. Feb 10-11.
Arctic climate change: implications for multi-media modeling of contaminants. 2nd
meeting international POP model intercomparison program. UNECE LRTAP
Convention. EMEP, MSC-E, Moscow, Russia, Dec. 11.
Modeling atmospheric transport of trace pollutants to the arctic (as markers for climate
change): source-to-receptor air transfer coefficient maps (poster), Open Science
Meeting, Study of Environmental Arctic Change (SEARCH), National Science
Foundation, Seattle, Washington, Oct 27. www.arcus.org/SEARCH/search.html
ACAT’s Alaska’s dioxin emission source inventory: evaluation, implications, and future
research. Pacific Northwest International Section, Air & Waste Management
Association annual conference, Gridwood, Alaska, Sept 26.
Contamination of Alaskan communities: local vs. long distant sources; what can be
done? Ad hoc Arctic Council, Alaska Conservation Alliance, Anchorage, Alaska, Sept
25.
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2002
2002

2002

2002

2002
2002

2001
2001
2001
2000
1999

1998

1997
1996
1995
1993
1993
1991
1991
1990

Modeling POPs atmospheric transport with HYSPLIT. POPs Modelling
Intercomparison Program, EMEP, MSC-E, Moscow, Russia. Nov.
Long term planning for environmental health, Beyond 911 Conference. Sponsored by
New York Committee on Occupational Health and Safety (NYCOSH) and CUNY
Graduate Center, endorsed by over 30 organizations. New York. May 9.
Modeling dioxin transport from North America to the arctic: the use of air transfer
coefficient maps. Task Force on Modeling and Measurement (TFMM), Environmental
Monitoring European Program (EMEP), UN Convention on Long-range Transboundary
Air Pollution. World Meteorological Organization (WMO). Geneva, Switzerland. April.
Shatalov, V, Dutchak, S., and Bartlett, P.: Summary report of the POPS
Intercomparison Modeling Program. Task Force on Modeling and Measurement
(TFMM), Environmental Monitoring European Program (EMEP). UNECE LRTAP
Convention. WMO, Geneva, Switzerland. April.
WTC toxics: dispersion, monitoring and exposure. Health and Nutrition Sciences
Faculty Seminar, Brooklyn College, CUNY. March 13.
WTC toxics, monitoring, & exposure: communicating with workers & community,
Communities Redefining Environmental Health Nature Ecology and Society
Colloquium, CUNY Faculty Development Program, CUNY Graduate Center. Feb. 22.
Some legislative suggestions for the city council in the aftermath of the WTC disaster.
Environmental Committee, New York City Council, Dec.
Expert Testimony, New York State Assembly, Environmental, Labor and Health
Committees and the Speaker, New York, NY. Nov. 26.
Modeling dioxin atmospheric transport to the arctic. Arctic Monitoring and Assessment
Program (AMAP). NILU, Kjeller, Norway. Sept.
Modeling source-to-receptor atmospheric transport: Atrazine, PCBs and dioxin In
North America. Dioxin 2000. Monterey, California, Aug.
Atmospheric transport of atrazine and PCB's to public and wildlife water supplies.
WMO/EMEP/UNEP Workshop on modelling of atmospheric transport and deposition of
persistent organic pollutants and heavy metals. Environmental Monitoring European
Program (EMEP), UN Environmental Program (UNEP), and World Meteorological
Organization (WMO). WMO, Geneva, Switzerland. Nov 17.
Endocrine disruptor pesticides and economic alternatives. Environmental issues and
sustainable development. Allied Social Science Associations (ASSA) conference,
Chicago. Jan.
Recycling waste to spur economic development. Environmental issues. ASSA
conference. New Orleans Jan.
Flexible environmental technology and the green investment path. ASSA conference.
San Francisco, Jan.
Cohen, M., and Bartlett, P., Dioxin emissions from iron sintering in the United States.
American Iron and Steel Institute (AISI). Washington DC.
Tobier, E., Mead, L., and Bartlett, P., Is the Big Apple rotting?: Debate. Political
Science Club. New York University. Apr.
Construction in New York, Chicago, Los Angeles and San Francisco: race, ethnicity,
gender and nativity. ASSA conference, Anaheim, California. Jan.
The political economy of the state budget process. Teach-In. LaGuardia Community
College, City University of New York. May.
Panelist. The CUNY crisis & the new world order. Graduate Center, CUNY. March.
Stafford, Walter (Community Service Society), and Bartlett, Paul: Community
Employment-Income Strategies Workshop. Political Economy Conference. New York.
Aug.
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1990

NYC fiscal crisis: 1990. Democratic upheavals and the end of the cold war. CUNY.
Apr.

PUBLICATIONS & REPORTS (partial list, 1995-2011)
2015
2015

2012

2011

Emerging Chemicals in the Arctic, Assessment. Co-lead author of two chapters. Arctic
Monitoring and Assessment Program (AMAP). http://AMAP.no
Environmental & Economic Uncertainty: Case Studies, co-editor and co-author. An
international anthology of case studies of policy and planning under environmental &
economic uncertainty. Identifies ways that uncertainty can be best handled by project
management, collaborative research and policy. Topics include environmental
disaster, global pollution, climate change and the connection between science,
economics, culture, geopolitics and policy. Scientist-journalist co-authors. Case studies
include the environmental research in the U.S., Europe, Canada, China, Russia,
Mexico and the Arctic. (forthcoming, publisher in negotiations).
"Intercontinental transport of persistent organic pollutants: A review of key findings
and recommendations of the task force on hemispheric transport of air pollutants and
directions for future research," Alexey Gusev, Matthew MacLeod and Paul Bartlett,
Atmospheric Pollution Research, Vol 3, Issue 4, Pages 463-465, doi:
10.5094/APR.2012.053
Hemispheric Transport of Air Pollution 2010, Part C: Persistent Organic Pollutants. Air
Pollution Studies No. 19, United Nations Economic Commission for Europe (UN ECE),
Geneva, UN Convention on Long Range Transport of Air Pollutants (LRTAP), Task
Force on the Hemispheric Transport of Air Pollutants. Co-Editors: Andre Zuber (EC)
andre.zuber@ec.europa.eu and Terry Keating (US EPA) keating.terry@epamail.epa.gov
Co-author with: Tom Harner, Victor Shatalov (MSC-E) victor.shatalov@msceast.org
Alexey Gusev alexey.gusev@msceast.org Matthew MacLeod matthew.macleod@itm.su.se
Jochen Theloke jochen.theloke@ier.uni-stuttgart.de Hayley Hung Hayley.Hung@ec.gc.ca
Jianmin Ma Jianmin.Ma@ec.gc.ca Robie Macdonald Robie.Macdonald@dfo-mpo.gc.ca
Yi-Fan Li Yi-Fan.Li@ec.gc.ca Ramon Guardans ramon.guardans@soundplots.com Anne
Hollander, Sunling Gong.
http://htap.org/activities/2010_Final_Report.htm

2010
2005

2005
2004

Contributor. Saint Peter's College Climate Action Plan. American College and
University Presidents’ Climate Commitment. May 15.
Shatalov, V., E.Mantseva, A.Baart, P.Bartlett, K.Breivik, J.Christensen, S.Dutchak,
S.Gong, A.Gusev, K.M.Hansen, A.Hollander, P.Huang, K.Hungerbuhler, K.Jones,
G.Petersen, M.Roemer, M.Scheringer, J.Stocker, N.Suzuki, A.Sweetman, D.van de
Meent, F.Wegmann, POP Model Intercomparison Study. Stage II. Comparison of
Mass Balance Estimates and Sensitivity Studies, EMEP/MSC-E Technical Report
4/2005, Meteorological Synthesizing Centre – East, Moscow, Russia, UN ECE.
Patterson, C., Bartlett, P. and Mylonas, U., eds., Captured: The History of Lower East
Side Film and Video. Seven Stories Press, NY; French edition, Paris, forthcoming.
Neuman, D., Bartlett, P., Clarke, M., Kotelchuck, D., Rossol, M., Vozick, M.: Gold
standard for lower Manhattan cleanup. New Solutions: A Journal of Environmental and
Occupational Health Policy, Vol. 14, No. 3, pp. 119-217.
nycosh.org/environment_wtc/GoldStandard.htm
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2004

2004

Shatalov, V., Mantseva, E., Baart, A., Bartlett, P., Breivik, K., Christensen, J.,
Dutchak, S., Kallweit, D., Farret, R., Fedyunin, M., Gong, S., Hansen, K.M.,
Holoubek, I., Huang, P., Jones, K., Matthies, M., Petersen, G., Prevedouros, K.,
Pudykiewicz, J., Roemer, M., Salzman, M., Sheringer, M., Stocker, J., Strukov, B.,
Suzuki, N., Sweetman, A., van de Meent, D., Wegmann, F.: POP Model
Intercomparison Study. Stage I. Comparison of Descriptions of Main Processes
Determining POP Behaviour in Various Environmental Compartments, MSC-E
Technical Report 1/2004, Meteorological Synthesizing Centre – East, Moscow, Russia,
UN ECE.
Campuses & Corridors: A strategy for a multi-campus cultural district in Lower
Manhattan, City Council Member Alan Jay Gerson, April. (contributor)
DownTownVisions.com

2003

2003

2002

2002

2000

2000

1999

1999

Commoner, B., Bartlett, P.W., Eisl, H., Couchot, K.: The Deposition of airborne dioxin
emitted by North American sources on ecologically vulnerable receptors in Nunavut, in
Northern Lights Against POPs: Toxic Threats in the Arctic, edited by Terry Fenge and
David Downie, McGill-Queen's University Press, published for the Inuit Circumpolar
Conference (Canada). Feb.
Bartlett, P.W., Commoner, B., Couchot, K., (CBNS); O’Hehir, D., (SUNY School of
Public Health): The ecological domain of polychlorinated biphenyls (PCBs) emissions
from the Hudson River. Final report to the New York Community Trust. April.
Cohen, M.D., Draxler, R.R. and Artz, R. (NOAA Air Resources Laboratory); Barry
Commoner, B., Bartlett, P., Cooney, P., Couchot, K., Dicker, A., Eisl, H., Hill, C.,
Quigley, J., and Rosenthal,J., (CBNS, Queens College); Niemi, D., Ratte, D., and
Deslauriers, M., (Pollution Data Branch, Environment Canada),; Laurin, R., (Ontario
Ministry of the Environment); Mathewson-Brake, L., (Ontario Ministry of Natural
Resources); McDonald, J., (International Joint Commission), Modeling the atmospheric
transport and deposition of PCDD/F to the Great Lakes. Environmental Science &
Technology Vol.34 No.22, pp 4831–4845. Nov. [Outstanding Scientific Paper, OAR,
NOAA]
Bartlett, P.W., Commoner, B., Couchot, K., (CBNS), O’Hehir, D., (SUNY School of
Public Health): The deposition and accumulation of polychlorinated biphenyls (PCBs)
in New York watersheds. Interim report to the New York Community Trust. April.
Bartlett, P.W., Commoner, B., Couchot, K., Eisl, H., Cooney, P., (CBNS); Bush, B.
(SUNY School of Public Health), Modeling source-to-receptor atmospheric transport:
atrazine, PCBs and dioxin In North America, Presented at Dioxin 2000, Monterey,
California, Aug.; Organohalogen Compounds Vol.45 2000.
Commoner, B., Bartlett, P.W., Eisl, H., Couchot, K.: Long-range air transport of dioxin
from North American sources to ecologically vulnerable receptors in Nunavut, Arctic
Canada. Final report to North American Commission for Environmental Cooperation,
April. http://www.cec.org/files/PDF/POLLUTANTS/dioxrep_EN.pdf
Wania, Frank, et al.: Conclusions and recommendations, Working group on POPs
modeling. WMO/EMEP/UNEP Workshop on modelling of atmospheric transport and
deposition of persistent organic pollutants and heavy metals. No. 136 Vol.1,
EMEP/MSC-E Report 1/2000; WMO/TD No. 1008. World Meteorological Organisation,
Geneva, Switzerland. Nov. 16-19.
Commoner, B., Bush, B., Bartlett, P., Couchot, K.: The exposure of the New York City
watershed to PCBs emitted from the Hudson River. Final report to the New York
Community Trust, Oct.
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1999

1998

1998

1997
1997
1996
1996

1996
1995

The economic impact on the recycling system on New York City. Ch.V in Eisl, H., et
al., Development and implementation of an integrated recycling system for the
collection, processing, and the use in manufacturing of New York City municipal solid
waste. Final report to the Pew Charitable Trusts. April.
Bartlett, P., Commoner, B., Eisl, H., Cooney, P., Couchot, K., The routes and
biomarker evidence of exposure of wildlife populations to atrazine, an endocrine
disrupter. Final report to W. Alton Jones Foundation, Nov.
Commoner, B., et al.: Dioxin sources, air transport and contamination in dairy
feed crops and milk. Final report to Joyce Foundation, J.B. Cox Charitable Trust
and J. Merck Fund, Sept.
Commoner, B., Bartlett, P.W., Eisl, H.: How to save trees by recycling paper.
Foundation workshop guide. Final report to Turner Foundation.
Cohen, M., et al.: Exposure of endocrine disrupters from long-range air transport of
pesticides. Final report to W. Alton Jones Foundation, Nov.
Eisl, H and Bartlett, P.: Iron sintering. Ch. 6 in Commoner, B., et al., Zeroing out dioxin
in the Great Lakes: Within our reach. Final report to the Joyce Foundation, June.
Bartlett, P., and Rosenthal, J.: Pulp and paper. Ch. 5 in Commoner, B., et al., Zeroing
out dioxin in the Great Lakes: Within our reach. Final report to the Joyce Foundation,
June.
Commoner, B., et al.: Dioxin fallout in the Great Lakes: Where it comes from; how to
prevent it; at what cost. Summary report to the Joyce Foundation, June.
Cohen, M., et al.: Quantitative estimation of the entry of dioxins, furans and
hexachlorobenzene into the Great Lakes from airborne and waterborne sources. Final
report to the Joyce Foundation, May.

PUBLICATIONS: Project Manager, Consulting, and Supporting Research (partial list 19861994)
1994
1993
1993

1993

1992

1986

1986

Time for a real change: Toward the democratization of the economy. Economists’ and
Policy Analysts’ Working Group, New York, NY.
Hernandez, R., Bartlett, P. and Weinbaum, S.: CUNY community colleges: A case of
underfunding, Concerned CUNY Faculty and Staff.
Puerto Rican circular migration: revisited. Latino Studies Journal , Clara Rodriguez,
Fordham University. Rockefeller Foundation grant.
Consultant: Limited dependent variable econometric modeling.
Latinos in a changing U.S. economy: comparative perspectives on growing inequality.,
ed. by Rebecca Morales and Frank Bonilla. Sage Publications, Inc.
Research support under direction of Andres Torres (Hunter College) and Edwin
Melendez (MIT): Census tape data processing, shift-share, regression and other
statistical analysis.
Nativity, gender and earnings discrimination. Andres Torres, Hispanic Journal of
Behavioral Sciences 14(1): 134-143. Centro de Estudios Puertorrequenos, Hunter
College, City University of New York.
Research support: econometric regressions and wage decompositions.
The impact of office technology on clerical worker skills in the banking, insurance and
legal services industries in New York City. Study subcontracted to Sharon Szymanski
and Cydney Pullman, the Labor Institute.
Project manager, Private Industry Council (PIC)
Entry level personnel needs and trends in New York City colleges and universities.
Study subcontracted to Albert Landa and Stephanie Nickerson, New School.
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Project manager, PIC.
PROJECTS AND REPORTS: GOVERNMENT, UNION & NON-PROFIT (1980-1992; partial)
1991-92 Global cities, restructuring & migration: employment and income consequences for
Latinos (1991-1992), Edwin Melendez, Planning Department, M.I.T., Lynn McKormick,
M.I.T. and Abel Valenzuela, Institute for the Study of Social Change, University of
California at Berkeley. Rockefeller Foundation grant.
Research: computer programming census tapes; economic statistical analysis.
1990
Community employment and income development policy proposal. with Walter
Stafford, Chelli Devadutt and Esmeralda Simmons. Coalition for Jobs 2000.
1987-88 New York Financial Services' International Competitiveness Study. Trade and
Competitiveness Commission, Industrial Cooperation Council (ICC), Executive
Chamber, Governor Cuomo. Economic consultant (with Gelvin Stevenson).
1987-88 New York State Garment Industry's International Competitiveness Study. Industrial
Cooperation Council (ICC), Executive Chamber, Governor Cuomo. Economic
consultant (with Ron Blackwell).
1987
Affirmative action: Dow Jones Co., Inc. Statistical analysis of racial/ethnic and gender
income discrimination and occupational segregation. Burton Hall, attorney for IAPE
and Brooklyn NOW. Economic consultant.
1986
NYC reverse commute study: NY-NJ Port Authority spatial mismatch study.
Steering committee.
1986
PIC's disabled youth school-to-work demonstration project. Project director
(Evaluation). Private Industry Council (PIC).
1981-85 Environmental Impact Statements. Prepared project data statements and evaluated
EIS's for development projects, variances, and plans.
Planner. Manhattan Office, Department of City Planning (DCP), New York City.
1985
Art museum legislation. Legislation redefining art museums and districts that permit
them, proposed and adopted.
Co-project director. DCP.
1984-85 West Village/Chelsea contextual zoning study. Neighborhoods with unique mixture of
architecture and scale surveyed to develop new contextual zoning districts.
Project director. DCP.
1984-85 Mixed-use zone study. New commercial and residential construction in manufacturing
districts policies were explored with the criteria of minimization of adverse effects on
pre-existing structures and industrial uses.
Project director. DCP.
1985
Hotel zoning regulations. Study of hotel regulation subterfuge to facilitate substandard
high-density housing and subvert residential zoning density. Revised zoning text
proposed and adopted.
Co-project director. DCP.
1983-85 Office conversions: Trade-offs with manufacturing employment. A survey and study
that recommended channeling office demand to new construction and conversion of
buildings and districts least viable for manufacturing.
Project director. DCP.
1983-85 SoHo-NoHo artist study. Artist vs. non-artist housing and use study.
Project advisor. DCP.
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1984

Chinatown garment study and rezoning. Industry and area studied in cooperation with
the union (ILGWU, now UNITE) and manufacturer associations. New zoning districts
(C6-1G and C6-2G) proposed and passed; Garment Industry Development
Corporation established. gidc.org
Co-project director. DCP.
1982
Gansevoort meat market rezoning. Rezoning to allow new residential development
and secure boundaries of the market. Developed comprehensive plan that
transformed historically antagonistic interests into unified support.
Project Manager. DCP.
1980-81 Lofts: balancing the equities. Protected manufacturing space from residential
conversions where agglomeration economies were significant. Allowed limited
legalization and new conversions in mixed districts.
Assistant to project director, Sandy Hornick. DCP.
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AFFIDAVIT OF STEPHEN LESTER - EXHIBIT 01
RESUME

STEPHEN U. LESTER
POST OFFICE BOX 6806
FALLS CHURCH, VA 22040
703-237-2249

Education
1978 M.S. Toxicology, Harvard University School of Public Health
1976 M.S. Environmental Health, New York University Institute of
Environmental Medicine
1971 B.S. Biology, The American University

Employment History
1983 - Present
1980 - 1982
1978 - 1980
1976 - 1978
1975 - 1976
1974 - 1975
1973 - 1974

Science Director, Center for Health, Environment and Justice.
Senior Staff Scientist, Clement Associates, Inc.
Staff Scientist, Clement Associates, Inc.
Research Assistant, Harvard University School of Public
Health.
Research Assistant, New York University Institute of
Environmental Medicine.
Instructor, Environmental Hygiene, New York University
Institute of Environmental Medicine.
Research Assistant, New York University Institute of
Environmental Medicine .

Summary of Professional Experience
Science Director, Center for Health, Environment and Justice
Responsible for the development and establishment of a scientific program in support
of the Center's objectives to provide technical assistance to community groups across
the country. Responsibilities include:
•
•
•
•

Reviewing technical reports submitted by citizens groups and providing written
comments.
Evaluating technical data, such as water, air, soil analysis and health studies.
Answering technical questions over the telephone for the general
public as well as leaders at contaminated sites.
Organizing and conducting training sessions and workshops on technical issues
such as testing plans, cleanup of contaminated sites, toxicity of chemicals and
routes of exposure.

•
•
•

Researching and writing publications on current technical issues.
Managing Editor for the Center's newsletter Everyone’s Backyard
Developing an in-house technical assistance referral network.

Appointments/Board Membership
1998 to Present – New York State Department of Health, Expert Advisory Committee
on Love Canal Follow-up Health Study.
1985 to Present – Love Canal Medical Trust Fund, Board Member.
2009 to 2010 – U.S. Environmental Protection Agency Children’s Health Protection
Advisory Committee Schools Siting Task Group
1998 to 2009 – The Science and Environmental Health Network, Board Member.
1998 to 2006 – The National Academies, National Research Council, Commission on
Life Sciences, Board on Environmental Studies and Toxicology, Toxicology and Risk
Assessment Program, Committee on Toxicology, Subcommittee on Acute Exposure
Guideline Levels.
2003 to 2005 – Vietnam Veterans of America, Special Advisor to the National Agent
Orange/Dioxin Committee.
2001 to 2004 – The National Academies, National Research Council, Commission on
Life Sciences, Board on Environmental Studies and Toxicology, Toxicology and Risk
Assessment Program, Committee on Toxicology.
2004 – The National Academies, Office of the Foreign Secretary, Workshop on
Strengthening Science-based Decision Making to Reduce Risks from Persistent
Organic Pollutants (POPs), June 8-10th 2004, Beijing, China.
1988 to 2002 – Paper, Allied-Industrial, Chemical & Energy Workers International Union
(formerly Oil Chemical and Atomic Workers), Technical Advisory Board for Hazardous
Waste Worker Training Program.
1999 to 2001 – The National Academies, National Research Council, Division of Earth
and Life Studies, Board on Environmental Studies and Toxicology, Committee on
Remediation of PCB-Contaminated Sediments.
1997 to 2000 – The National Academies, National Research Council, Commission on
Geosciences, Environment, and Resources, Water Science and Technology Board,
Board on Radioactive Waste Management, Committee on Intrinsic Remediation.

1999 – National Institutes of Environmental Health Sciences, Special Emphasis Panel,
Environmental Justice: Partnerships for Communication, Environmental Health

Resources Branch, Division of Extramural Research and Training.
1995 to 1997 – National Academy of Sciences, National Research Council,
Commission on Life Sciences, Board on Environmental Studies and Toxicology,
Committee on Toxicology, Subcommittee on Zinc Cadmium Sulfide.
1996 – National Institutes of Environmental Health Sciences Special Review
Committee, Environmental Justice: Partnerships for Communication, Environmental
Health Resources Branch, Division of Extramural Research and Training.
1995 – National Institutes of Environmental Health Sciences Special Review
Committee, Environmental Justice: Partnerships for Communication, Environmental
Health Resources Branch, Division of Extramural Research and Training.
1994 – National Institutes of Environmental Health Sciences, Superfund Basic
Research Review Committee, Superfund Hazardous Substances Basic Research
Program, Scientific Review Branch, Division of Extramural Research and Training.
1993 – Scientific Advisory Panel for Society for the Advancement of Women's Health
Research.
1984 to 1989 – Technical Review Panel to the Congress of the United States, Office of
Technology Assessments (OTA), evaluating the Clean up of Uncontrolled Hazardous
Waste Sites under Superfund.

Publications
Superfund In the Eye of the Storm, Stephen Lester and Anne Rabe, Center for Health
Environment and Justice, March, 2009.
Volatile Vinyl The New Shower Curtain’s Chemical Smell, Stephen Lester, Michael
Shade and Caitlin Weigand, Center for Health Environment and Justice, June, 2008.
Deep Well Injection An Explosive Issue, Heather Simpson and Stephen Lester, Center
for Health Environment and Justice, December 2007.
25th Anniversary of Superfund America’s Safety Net in Crisis, Anne Rabe and Stephen
Lester, Center for Health Environment and Justice, September 2005.
PVC Bad News Comes in 3’s, Michael Belliveau and Stephen Lester, Center for Health
Environment and Justice, December 2004.
“Monitored Natural Attenuation Forum – A Panel Discussion,” Remediation, Volume 14
Number 3, Summer, 2004.

“When People Lead, Policies Follow,” Organohalogen Compounds, Volume 65, pp.398401, presented at the 23th International Symposium on Halogenated Environmental
Organic Pollutants and POPS, “Dioxin 2003” Boston, MA, August 24-29, 2003.
“NGO Activities at Dioxin Sites in the United States,” pre s e nte d a t the Firs t Vie tna mUnited States Scientific Conference on the Human Health and Environmental Effects of
Agent Orange, Hanoi, Vietnam, March 3-6, 2002.
“The American People’s Dioxin Report,” Organohalogen Compounds, Volume 48: 342345, presented at the 20th International Symposium on Halogenated Environmental
Organic Pollutants and POPS, “Dioxin 2000” Monterey, CA, August 13-17, 2000.
America’s Choice Children’s Health or Corporate Profits - The American People’s Dioxin
Report Technical Support Document, CHEJ, 1999.
“Stop Dioxin Exposure Campaign,” Organohalogen Compounds, Volume 31: 460-464,
th
presented at the 17 International Symposium on Chlorinated Dioxins and Related
Compounds, “Dioxin 97” Indianapolis, IN, August 25-29, 1997.
“The Politics of Dioxin,” New Solutions, Volume 7, No. 1, Fall, 1996.
Dying from Dioxin, A Citizens Guide to Reclaiming Our Health and Rebuilding
Democracy, Lois Marie Gibbs; Scientific editor and contributor including author of
chapters on the Toxicity of Dioxin and the Politics of Dioxin. South End Press, 1995.
Environmental Testing, Lester/Asselin, CHEJ, 2003.
Advanced Treatment Technologies, Lester/Tuttle, CHEJ, 1998.
Understanding Superfund, Lester/Hollifield, CHEJ, 1998.
Community Health Surveys, Lester/Gibbs, CHEJ, 1992.
Hazardous Waste Incineration: The Burning Issue, CHEJ, 1989.
Radon: Problems and Solutions, CHEJ, 1989.
Technical Assistance Grants: A User's Guide, Lester/Newman, CHEJ, 1989.
Using Your Right To Know: Dealing With Operating Facilities, Lester/Lipsett, CHEJ;
1989.
Solid Waste Incineration: The Rush To Burn, Lester/Lipsett, CHEJ, 1988.
Drinking Water Filters, CHEJ, 1988.
Drinking Water An Endangered Resource, CHEJ, 1988.
Centers For Disease Control, CHEJ, 1988.
Safety Plans: What You Need To Know, Lester/Gibbs, CHEJ, 1988.
Recycling: The Answer To Our Garbage Problem, CHEJ, 1987.
Solid Waste Action Guide, Lester/Collette, CHEJ, 1987.
Land Disposal: Dinosaur of Disposal Methods, CHEJ; 1986.
Reduction Of Hazardous Wastes: The Only Serious Option, CHEJ; 1986.
Users Guide To Experts, CHEJ, 1985.
How Clean Is Clean, CHEJ, 1985.
Deep Well Injection, CHEJ, 1985.

Articles
The Final White Wash at Love Canal, Everyone’s Backyard, Fall, 2008.
Community Action Responsible for Major Reduction in Dioxin Air Emissions, Everyone’s
Backyard, Spring, 2005.
Echoes of Love Canal in Tar Creek Relocation, Everyone’s Backyard, Summer, 2004.
ACE Trumps Waste Management and Stops Landfill Expansion, Everyone’s Backyard,
Spring, 2004.
Persistence Pays Off, Everyone’s Backyard, Winter, 2003.
The Legacy of Agent Orange: Dioxin Contamination in Vietnam, Everyone’s Backyard,
Winter 2002.
Incineration Repackaged, Everyone’s Backyard, Summer 2002.
Replacing Risk Assessment: New Approaches for Decision Making, Everyone’s
Backyard, Winter, 2000.
EPA’s Latest Assessment of Dioxin, More Toxic Than Ever, Everyone’s Backyard, Fall
2000.
Understanding Low Level Chemical Exposures, Everyone’s Backyard, Summer 2000.
Protecting Baby’s First Food, Everyone’s Backyard, Spring 2000.
Dioxin Update: Children are the Most Vulnerable, Everyone’s Backyard, Winter, 1999.
Back to Where We Started: Trends in Cleaning Up Contaminated Sites, Everyone’s
Backyard, Fall, 1999.
Lessons We’ve Learned, Everyone’s Backyard, Summer, 1999.
Still Toxic After All These Years: An Update on the Toxicity of PCBs, Everyone’s
Backyard, Spring, 1999.
The War Against Cancer...27 Years and Counting, Everyone’s Backyard, Winter, 1998.
Children and Chemicals, Everyone’s Backyard, Fall, 1998.
Biological Warfare: Experimenting at Home, Everyone’s Backyard, Summer, 1998.
Landfill Gases: Explosive and Toxic, Everyone’s Backyard, Spring, 1998.
The Truth About Endocrine Disrupting Chemicals, Everyone’s Backyard, Winter, 1997.
EPA’s Risk Assessment Approach, Everyone’s Backyard, Fall, 1997.
Children and Environmental Health, Everyone’s Backyard, Summer, 1997.
Gulf War Syndrome, Everyone’s Backyard, Spring 1997.
Recycling - A Modern Day Success Story, Everyone’s Backyard, Winter 1996.
Endocrine Disruptors, Everyone’s Backyard, Fall 1996.
Risk Assessment and Dioxin, Everyone’s Backyard, Summer, 1996.
The Rising Rates of Health Problems - Is there a Toxic Connection? Everyone’s
Backyard, Spring, 1996.
Dioxin: The Silent Spring of the 90's; Everyone’s Backyard, Winter 1995.
Brownfields to Greenfields, the Jury is Still Out; Everyone’s Backyard, Fall, 1995.
EPA Study Reveals Dioxin Dangers, Earth Island Journal, Spring, 1995.
MTBE: Ozone Solution or A New Kind of Pollution? Everyone’s Backyard, Spring, 1995.
Assessing Health Problems in Local Communities - What You Can Do; Everyone’s
Backyard, Summer, 1994.
ATSDR...Don’t Ask...Don’t Tell...Don’t Pursue; Everyone’s Backyard, March/April, 1994.
Cancer-Causing Pesticides in Food; Everyone’s Backyard, November/December, 1993.
Science Lessons for the Real World; Everyone’s Backyard, September/October, 1993.

Nuclear Waste: No Solutions; Everyone’s Backyard, April, 1993.
The Risks of Birth Defects: Living Near Toxic Waste Sites; Everyone’s Backyard,
Dec.,1992.
Sewage Sludge...A Dangerous Fertilizer; Everyone’s Backyard, October, 1992.
Waste Incineration Creates Burning Problems; Everyone’s Backyard, August, 1992.
Mislead Science: The Dangers of Lead; Everyone’s Backyard, June, 1992.
Mixed Waste Composting: Good Idea or Quick Fix Solution?; Everyone’s Backyard,
April, 1992.
Incineration of Contaminated Soils: A Wolf in Sheep's Clothing; Everyone’s Backyard,
December, 1991.
Secret Ingredients in Pesticides: Toxic Waste; Everyone’s Backyard, October, 1991.
Burning Rubber: The Dangers of Tire Incineration; Everyone’s Backyard, June, 1991.

WALTER F. MATYSTIK, Jr.
314 Marietta Ave
Hawthorne, N.Y. 10532
914-548-4999 (mobile)
718-862-7268 (office)

walter.matystik@manhattan.edu
PROFESSIONAL HISTORY



















Associate Provost, Manhattan College, Riverdale, N.Y.
Assistant Provost, Faculty Research and Computing, Policy & Planning
Manhattan College, Riverdale, N.Y. & CIO
Director of Research, Manhattan College
Attorney and Counselor-at-Law, Private practice
Member, Steering Committee – Harlem River Brownfield Opportunity
Areas (BOA) Program -NYS Dept of State & NYS DEC
Fellow, Center for Ethics, Manhattan College
Pro-bono environmental consultant for community groups
Secretary, Board of Directors, Academic Federal Credit Union
Vice-Chairman, Westchester County Board of Ethics
Founding Member, Environmental Justice Initiative for Haiti
Member, Board of Directors, NYC Consortium of Engineering and
Architectural Schools
Consultant, Consolidated Edison Company of New York
Consultant, Hydroscience (now HydroQual) , Mahwah, N.J.
Consultant, The Governor's School & Business Alliance, Albany, N.Y.
Coordinator of Research, Manhattan College
Research Projects Manager, Manhattan College
Research Engineer, Environmental Engineering & Science Program,
Manhattan College
Graduate Research Assistant, Manhattan College

2010-present
1992-2009
1984-1992
1982-present
2005-present
2012-present
1990-present
2008-present
2010-present
2010-present
1993-2003
1993-1995
1994-1996
1990-1992
1980-1983
1977-1979
1974-1979
1973-1974

ACADEMIC HISTORY
Associate & Asst. Provost – CIO/CTO; Develop and coordinate campus-wide
policies; legal/regulatory/contract review - Board of Trustees Academic Affairs
Subcommittee; Information Technology Board of Advisors (now CTC) ; Dean’s
Council; Provost’s Group; Branding & Marketing Committee; Administrative User
Group; Benefits Review and Cost Control Committee; Middle States Steering
Committee, Self-study Team (Chair, Strategic Planning Task Force; Vice Chair Physical & Financial Resources), Dean of Engineering, Dean of Science, Director of
Libraries and Provost Search Committees; Educational Affairs Commission of College
Senate – Institutional Representative: Consortium of Liberal Arts Colleges;
EDUCAUSE; Federal, state and New York City governmental liaison for all sponsored
programs and projects; Pre-law Advisor; DMCA registered copyright compliance
agent; Certifying official for NSF (FastTrack), NIH (eRA), grants.gov, EPA,
FederalReporting.gov and other Federal agencies; Budget manager
Adjunct Full Professor - Civil, Environmental and Mechanical Engineering,
Manhattan College (undergraduate & graduate divisions) – Courses developed and
taught: Legal Aspects of Engineering; Environmental Law; Hazardous Waste
Management; Environmental Impacts of Construction Projects; Business Law (courses have fully developed Moodle Web sites); Lecturer, Summer Institute in Water
Pollution Control, Manhattan College

1992-present

1981-present

EDUCATION
New York Law School
Manhattan College
Manhattan College
Cornell University

- Juris Doctor (J.D.)
- M.E.- Master of Engineering-Environmental Eng’g.
- B.Eng. - Bachelor of Engineering-Chemical Engineering
- Computer Policy & Law Certificate

1981
1974
1972
2002

LICENSURE
Licensed and admitted to practice as an Attorney and Counselor-at-Law in all courts of the State of
New York (Aug. 1982) – Attorney Registration No. 1806751; U.S. District Court for the Southern
District of New York (Oct. 1984); Notary Public, State of New York: 02MA4811741.
RESEARCH INTERESTS
Environmental Law; Environmental Justice; Products Liability; Intellectual Property
Green infrastructure
Information technology and its impact on higher education
Grants and contracts Law
Mathematical modeling of natural waters
Ethics & values in science and technology
MAJOR PROJECT EXPERIENCE
Renovation and expansion of facilities in the Mount Pleasant Central School District – 3/2002-12/
2005- $25.2 Million public bond project; Board President & project financial officer executing all
bond funding documents and reviewing for approval all contractor and subcontractor claims;
Chairman, Project Team overseeing construction manager and architect; change orders; dispute
resolution; punch lists; project closeout- Project serving 1,875 K-12 students completed on time
and on budget
Implementation of JasperNet, a 5,000+ node computer and information services network; multigigabit backbone; wireless; OSPF & BGP routing; DS3 Internet feed; disaster recovery/backup site;
dark fiber; VoIP - (phased development: 1992-present) – Project serves 3,300 students and 550
employees
Project Administrator, Principal Investigator - EPRI, Northeast Regional Community
Environmental Center sponsored by the Electric Power Research Institute, Consolidated Edison
Company of New York, and New York State Energy Research and Development Corporation
(EPRI Agreement # WO3743-2, $2.1 Million over 5 years); recipient of EPRI Distinguished Service
Award
Principal Investigator, Academic Research Infrastructure Program, National Science Foundation
(STI-9214706) - 9/92-6/95. ($270,000)
Co-Principal Investigator, OSTI/Academic Research Infrastructure Program, National Science
Foundation (STI-9602772) - 1/97-12/99. ($255,219); NYSTAR Advanced Research Center for
Environmental Engineering ($200,000)
Project Director, Academic Facilities Renovation Project, U.S. Department of Education
(P142A80184) responsible for regulatory approvals including historic preservation clearance, bid
specifications, bonding, contractor liaison, and financing - $1.1 Million.

MAJOR PROJECT EXPERIENCE (continued)
Project Engineer, "Mathematical Models of Water Quality in Large Lakes / Lake Huron-Saginaw
Bay." Sponsored by U.S. Environmental Protection Agency, ORD (R803030 - $320,000).
Research Projects Manager: U.S. EPA: "Application and Development of Eutrophication Planning
Models." (R803680-$420,000); "Mathematical Models of Fates of Pollutants in Estuaries."
Sponsored by U.S. EPA (R804563-$476,048); "Analysis of Nutrient and Toxic Chemical
Fluxes." (R805229-$558,121); "Mathematical Models of the Fate of Toxic Chemicals”
(CR807853); NOAA: "Evaluating of Factors Influencing the Temporal Variation of
Dissolved Oxygen in the New York Bight." (04-78-B01-24)
Research Assistant -"Mathematical Modeling of Phytoplankton in Lake Ontario." Sponsored by
U.S. EPA, Office of Research & Development (R800610)
TEXTS AND PAPERS
In process: Law for Scientists and Engineers
State Environmental Agencies on the Internet (with Theodore and Diaz).1999. Government
Institutes, ABS Group, Inc. 344 pp.
"Applicability of the FLUENT computational fluid dynamics package to air quality problems" with
Lowe and Mueller).1999. In Air Pollution VII - Seventh International Conference on Air Pollution.
WIT Press, South Hampton, Boston
"Phosphorus Recycle and Chlorophyll in the Great Lakes" (with Di Toro). J. Great Lakes Res.,
Internat. Assoc. Great Lakes Res. 5(3-4):233-245. 1979.
"Phytoplankton Biomass Model of Lake Huron and Saginaw Bay" (with Di Toro). Proc. EPA Conf.
Envr. Modeling and Simulation, ed. W.R. Ott. EPA 618, July 1976.
"Mathematical Models of Water Quality in Large Lakes - Part I: Lake Huron and Saginaw Bay"
(with Di Toro). EPA Ecological Research Series EPA-600/3-80-056. July 1980.
"Computer Applications Training for Hospital Personnel" (with Drake, Durbak, Smith and Dardis)
- NYS Education Dept. VEA 52-85-7104. Sept., 1985.
HONORARY AND PROFESSIONAL SOCIETIES
Sigma Xi - The Scientific Research Society of North America (Full Member since April, 1977)
President, Manhattan College Chapter (1984); Secretary, Manhattan College Chapter (1996 - 1998)
Tau Chi Alpha, the National Environmental Engineering Honor Society (since 2004)
American Society of Civil Engineers (since 1976)
International Association for Great Lakes Research
Society of Research Administrators
American Bar Association
New York State Bar Association
Westchester County Bar Association

RECOGNITION







Certificate of Achievement: Project Team Leadership 2002-05 ($25.2 Million Bond
renovation and expansion project) – Mount Pleasant Central School District
Distinguished Service Award, EPRI Industrial and Agricultural Technologies and Services
for establishing the Northeast Regional Community Environmental Center
Manhattan College Environmental Engineering Alumni Club Award (June, 2004)
Westchester-Putnam School Boards Assn. – School Board Leadership Recognition (June,
2005)
Bonus et Fidelis Medal – Manhattan College
Pearson-Prentice Hall Legal Series – Recommended Environmental Law Online Course site

COMMUNITY ACTIVITIES








Member, Board of Education (six terms as President)
Mt. Pleasant Central School District, Thornwood, N.Y.
Board Member, Academic Federal Credit Union, Briarcliff Manor, N.Y.
(Board Secretary)
Member, Westchester County Board of Ethics (Vice-Chairman)
Pro bono environmental consultant, Bronx Council for Environmental
Quality
Harlem River Working Group
Advisory Board, Harlem River Brownfield Opportunity Award Program
Environmental Justice Initiative for Haiti

FAMILY
Married - Deborah, 39 years; two children (Matthew – senior paralegal, DL Piper;
Jennifer, Associate, Quinn Emmanuel)

PHOTO

1981-1993
2000-2006
2008-present
2012-present
1010-present
2003-present
2009-present
2005-present
2010-present

________________________________________________
SUPREME COURT OF THE STATE OF NEW YORK
:
COUNTY OF NEW YORK
:
:
In the Matter of the Application of DAISY WRIGHT,
:
NATHANIEL ROBERT LIVINGSTON by his parent
:
Daisy Wright, OLIVER WRIGHT LIVINGSTON by his :
parent Daisy Wright, ELIZABETH WRIGHT, BERNIE :
WRIGHT by his parent ELIZABETH WRIGHT, VIVIAN :
DEE, SONIA GARCIA, JOAN HEITNER, PATRICIA
:
LOFTMAN, LILLIAN PRYOR, EILEEN SALZIG,
:
VALERIA SPANN and WALTER REINHARDT,
:
Petitioners,
:
:
For Judgment pursuant to CPLR Article 78 PETITION
:
:
—against—
:
:
NEW YORK STATE DEPARTMENT OF HEALTH,
:
HOWARD ZUCKER, as Acting Commissioner of the
:
NEW YORK STATE DEPARTMENT OF HEALTH,
:
JEWISH HOME LIFECARE, MANHATTAN,
:
PWV OWNER, LLC, 156 W. 106th STREET HOLDING :
CORPORATION, and 102 W. 107TH STREET
:
CORPORATION
:
Respondents.
:
:
STATE OF NEW YORK, COUNTY OF BRONX, ss

Index No. ___________

AFFIRMATION OF
WALTER F. MATYSTIK

Walter F. Matystik, Jr.., an attorney duly admitted to practice law in the State of New
York, affirms under penalties of perjury as follows:
1. My name is Walter F. Matystik, Jr. I am Associate Provost and Adjunct Full Professor at
Manhattan College, Riverdale, N.Y. I have worked at Manhattan College for 41 years. I have
developed and taught environmental law courses for almost twenty years including courses
entitled “Environmental Law”, “Hazardous Waste Management”, “Legal Aspects of
Engineering” and “Environmental Impacts of Construction Projects”. I hold a Bachelors Degree
in Chemical Engineering, a Masters Degree in Environmental Engineering, and a Juris Doctor
Degree. I am admitted to the New York bar and to the Federal bar (Southern District of New
York). I have undertaken pro bono work for environmental organizations such as the Bronx
Council for Environmental Quality, Friends of Van Cortlandt Park, the Harlem River
Brownfields Opportunity Award Project and the Environmental Law and Justice Project. I am a
member of the American Society of Civil Engineers, Sigma Xi - The Scientific Research Society
of North America, and Tau Chi Alpha, National Environmental Engineering Honor Society. I

Petitioners' Exhibit 28
Copy of the Public Comment by Cynthia Rudder, Ph.D.,
founder of the Long Term Care Community Coalition,
on Draft Scoping Document, dated September 17, 2013

PUBLIC COMMENT
On
DRAFT SCOPING DOCUMENT FOR
ENVIRONMENTAL IMPACT STATEMENT
For the
JEWISH HOME LIFECARE, MANHATTAN
REPLACEMENT NURSING FACILITY PROJECT
(CERTIFICATE OF NEED PROJECT #121075 C)
Submitted by
Cynthia Rudder, Ph.D.
September 171 2013
My name is Cynthia Rudder. I am a long-time advocate for better care
for our state's nursing home residents. I founded and led the Long Term
Care Community Coalition, a coalition of statewide organizations, for
over thirty years. I have written many educational materials on how
best to care for our most vulnerable elderly, conducted much research
on government oversight and how to improve working conditions for
staff. I now serve on the thirteen member State Board of Examiners of
Nursing Home Administrators. I have received many awards, among
them: the New York State Office for the Aging; New York State Long Term
Care Ombudsman Program; New York StateWide Senior Action Council
and the national The Consumer Voice. Most recently, I received a
Lifetime Achievement Award from the federal Centers for Medicare
Services (CMS) in April, 2013. I have also been asked to develop
training for nursing home surveyors from all states by CMS, to be given
next April.
I will focus my testimony on my concern about how this project may
impact negatively on the residents of the Jewish Home and Hospital.
Within the past few years, nursing homes across the country have made
an attempt to change the culture of their facilities. Culture is the
common name given to the national movement for the transformation
of older adult services, based on person-directed values and practices
where the voices of elders and those working with them are considered
and respected. Core person-directed values are choice1 dignity1 respect,

1

self-determination and purposeful living. The idea is to make the
nursing home as less institutional as possible, allowing residents to live
a life as close to their own home as their disabilities will permit. Before
coming to a nursing home, most residents were part of a neighborhood,
a community and left their home to go to church, synagogue or mosque.
One of the activities my 98 year old father still loves, in addition to his
bridge game, is going to the library. He would be despondent if he could
not get there. Nursing home residents lose quite a lot once their
disabilities require a move from their home to a nursing home. Often
they have lost a spouse they may have lived with for fifty or sixty years;
they may have lost a beloved pet; they have lost a home they may have
spent their life in. Do they also have to lose what little they may have
left, such as the ability to remain a functioning member of the outside
community as much as possible?
A 20 story nursing home flies in the face of the culture movement. Since
one of the main tenets of the culture movement is to encourage
residents to be as independent as possible, this proposal will, at its best,
lead to more dependence, not independence, and at its worst will lead to
many residents never leaving their floor. Many, if not all, of the
residents will be unable to leave the home to walk around any outside
area without staff help. In addition, there clearly will not be enough staff
to help residents leave their floor or the home. Jewish Home and
Hospital already has poor staffing levels; it has been given two stars out
of five stars - below average - by the federal centers for Medicare and
Medicaid's "Nursing Home Compare. 11
The twenty story building will clearly inhibit the ability of residents to
join in their outdoor community and neighborhood.
Yes, an urban environment is different from the suburban or rural
environments. Yes, there is less space. However, urban seniors,
especially in New York City and the Upper West Side, have spent their
lives walking the streets of New York being an active part of their
community. Yes, the reason they are going into the nursing home means
they have significant disability and will have a harder time remaining
active in their community. That is the very reason why any nursing
home being built today must find a way to help, not hinder, the seniors
remaining an active participant in their neighborhood.

2

Petitioners' Exhibit 29
Copy of the Public Comment on the Draft Coping Document by Amy
Paul, former Executive Director of FRIA (Friends and Relatives of
Institutionalized Aged) on the Draft Scoping Document, undated.

PUBLIC COMMENT ON
DRAFT SCOPING DOCUMENT
FOR ENVIRONMENTAL IMPACT STATEMENT
FOR THE
JEWISH HOME LIFECARE REPLACEMENT NURSING FACILITY PROJECT
CERTIFICATE OF NEED #121075C
Submitted by Amy Paul, Former Executive Director of FRIA,
Friends and Relatives of Institutionalized Aged

Jewish Home Lifecare (JHL) is proposing to downsize its nursing home bed
capacity existing currently on West 106th Street and replace it with a new 20 story,
high-rise facility on West 97th Street. JHL claims that this building design will bring
a new approach to nursing home living for its residents. This paper will analyze
this assertion, while examining the environmental impacts that the proposal poses
to the community of west 97th Street and the New York City community at large.

The ]HL nursing Home model presents not only an unnecessary and unsafe
confinement of residents but also an environmental burden.
The JHL proposal seeks to provide a new approach to nursing home life to make it
more home-like and train staff to be more flexible in care delivery services. Such
an approach is to be applauded as nursing home residents, like all people, deserve
dignity, independence and caring, in a supportive, safe, home-like environs.
However, as part of its implementation plan, JHL is planning to build a new,
experimental, 20 story nursing home building which JHL heralds as the model for
city nursing homes in the 21st century. The JHL home plan envisions nursing home
life mainly taking place on one floor, and is believed to provide two 'households'
per floor for long term care residents. A long term care household will be
comprised of 12 private bedrooms, each with a shower, surrounding a living room
equipped with a 'hearth' in the form of an electric fireplace, a large open kitchen, a
communal dining area and a balcony- all located on the upper floors of the
building. The administrative offices will be located on the lower floors of the
building as will the rehabilitation beds for short term residents. The physical
therapy fitness equipment will also be on a lower floor. There will be only one bath
tub for the over 400 residents expected to live there.
This author was formerly the Executive Director of FRIA, Friends and Relatives of
Institutionalized Aged, a not for profit organization devoted to assisting nursing
home residents and their families for over 20 years. Through FRIA's helpline, and
other programs, I gained an in-depth knowledge of nursing home culture and the
needs of elderly residents.
Based on my experience and other research on this topic, I have serious misgivings
about the layout and design of the proposed high rise building for nursing home
1

residents. Despite its connection to the Green House movement, I fear that living
on solely a one-household, high floor unit with limited elevator access, offers little
promise of a resident leaving the household environment, and will be tantamount
to an unreasonable confinement. And, having a kitchen or lounge is a poor
substitute for access to the larger community. Having a balcony, no matter how
nice the view from a top floor 1 is no substitute for the palpable energy and
diversity in life that comes from a community presence. Watching people go by,
hearing the sounds and smells of city life, being close to human activity- these are
the things that engage humans and affirm that a person is still 'among the living.'
In this regard, it should be remembered that most long term residents will live in
the nursing home for considerable periods of time. The average long term care
nursing home stay in NYS is measured in years whereas short-term stays are
measured in weeks. Compared to hospital stays and short-term stays, long term
residents limited to a one-floor life for this amount of time will likely experience
the proposed nursing home as unimaginably confining.
There are many examples in the research of the negative health impact of
confinement, ie keeping someone from freely accessing community life.
Depression is a condition that some nursing home residents battle under usual
circumstances. By further isolating individuals from their community there is the
worry that residents will experience depression, with its physical consequences, in
greater numbers. If borne out, such confinement would be not only a violation of
nursing home resident rights, but also could lead to a tragic decline in the physical
and mental health of the residents.
An important reason behind the concern with the proposed design and
conclusions indicated above requires an understanding of the low staffing issues
that notoriously plague nursing homes. Many nursing homes have a low ratio of
staff to resident. As a result, there is frequently not enough staff available to attend
to the daily care and medical needs of residents. It is common sense that if a frail
resident living on a high floor seeks to go outside to the community, s/he will need
to be escorted by staff off the floor via the elevator. In so doing, staff will be tied up
waiting for the elevator, negotiating the elevator, taking the resident off the
elevator and to the destination on another floor or to the outside of the facility, and
be prepared for the resident's return. It is important to actually calculate (or
estimate) how long it will take JHL staff to accomplish this movement, especially
from the higher floors like the 19th and 2Qth floors, recognizing that the elevator
will likely make numerous stops along the way. Currently, staff hesitates to
individualize mobility for residents - they are rightly concerned that if they take
too much time to move one resident then the needs of other residents will be
ignored (because substitute staff are limited). So, staff will thus refuse to take an
individual resident off the floor if it takes them away from their floor duties for a
long time. As a result, the higher floor residents who require more time for 'travel'
will be less likely to be taken off their floor and more likely to remain confined to
their household. Being forced to remain on their household floor will mean limited
2

access to administration, physical therapy, other residents and the community at
large in addition to experiencing the effects of confinement.
Under the more traditional nursing home model, when dining rooms and other
community assets like rehab services ( PT) are located off a resident's floor, the
staff is taught how to manage groups of residents traveling at the same time onto
the elevator. But, residents also get taken off the floor individually, such as to the
outside. To state the obvious, this is possible because staff can more easily take the
time to do this as elevator travel is less of a problem in low floor nursing homes.
In addressing the confinement issue, DOH must inquire into JHL's evidence and
representation that it will have sufficient trained staffing available to assist an
individual resident in leaving the confinement of the high floors, for any and every
reason. As noted above, nursing homes are notoriously understaffed in today's
climate.
Alarmingly, a review of JHL's CMS Nursing Home Compare report indicates that
JHL currently has a below average staff ratio at its West 106th street location. See
http://www.medicare.gov/nursinghomecompare/profi!e.html#proITab=2&ID=33
5491&loc=10025&lat=40.7999209&lng=-73.9683102. It is hard to accept that the
staffing ratio of the new facility will be managed any differently from the facility
JHL currently manages. Unfortunately, low staffing levels at JHL's exiting facility
suggest low staffing levels in the future- despite a design model that depends, for
its success, on having adequate staffing levels.

If we mistakenly minimize this issue we risk endangering the quality of life of
residents and ignoring the possibility of an unsafe shortage of staffing on the floor.
When residents are engaged in activities such as sitting in front of an electric
fireplace or cooking in the kitchen, which require special supervision, the staffing
levels for such must be assured.
No matter how well intentioned, the Green House model in a high rise appears to
be unworkable as presently proposed. It impacts the environment by placing frail
and disabled individuals beyond the reach of access to and by the community,
waiving the fire code, requiring unlikely staffing levels, and challenging
appropriate evacuation and emergency preparedness efforts which, if inadequate,
can spill into the community.

Fire Code waivers need to be reviewed to ensure safety and environmental
protection for the nursing home and community
While fully supportive of the Green House model in working to fashion a home-like
environment for residents, such model must still, and above all, be safe for
residents. It is understood that the long time fire code protections of nursing home
residents have been waived for the first time in order to accommodate this
building. At the very least, to protect both residents and the community from the
spread of a fire and the environmental hazards associated with fire, there needs to
be at least a public report on the process and reasoning behind the fire code
3

waivers as well as a thorough study of the sprinkler systems and back up power
for sprinklers. Such issue should be addressed in the final EIS related to this
building. Particularly because the residents will have access to the kitchen and
cooking1 DOH should review fire emergency drills and tools (such as
extinguishers) to determine if special rules might be needed to address this
experimental approach and best protect residents and the community.
In addition, there is an overriding concern that since this model is encased in a
high rise where evacuation is very difficult JHL should produce for this Scoping its
detailed plans for an emergency evacuation of the 400+ frail and many non-mobile
individuals in case of a fire. (See more on this below).

Disaster preparedness and environmental protection is challenged by the
design
Following on the concern about evacuation of the high rise for fires is the
imperative that JHL demonstrate its planning for evacuation and/or emergency
actions in case of environmental or natural disasters. As NYC saw during Hurricane
Sandy, evacuation of frail or ill individuals can be harrowing and can pose a serious
threat to life. The experience of NYU Medical Center during Hurricane Sandy is a
good example of what can happen when things go wrong. In that environment,
NYU lost its back-up power and was forced to evacuate approximately 200
patients- only one-half of the number of residents that JHL would have to evacuate
in its proposed model. Within that number were newborns (easy to evacuate) and,
likely some residents who were able to cooperate with the evacuation. NYU also
had young medical students to help with the evacuation. One might also imagine
that there were more in-house staff available to assist NYU than would be present
in a nursing home. News accounts report that teams of 4-6 people were involved
in carrying each patient out of the building. And, even with the more available staff,
fewer patients by half, and fewer floors to negotiate, it took many hours to
accomplish.
The nursing home environment will likely be far more dependent than was NYU on
outside assistance to evacuate its residents, especially to manage those who are
cognitively impaired. What is the capacity of the community resources to be of
assistance in a natural disaster emergency? How will this evacuation happen
successfully with frail residents or residents with Alzheimer's travelling, with
medical equipment, down over 20 floors? What is the physical space and
emergency lighting of the staircase(s) - can it accommodate such an evacuation of
400 residents plus their 4-6 peopled teams?
DOH has a special responsibility to ensure that these plans are responsive to the
needs of the populations they address. Yet, nursing home emergency plans have
been found to. be historically deficient. See
http: //www.libertycontrol.net/uploads/mbpo /No WayOutReport.pdf
Moreover, given the experimental, high rise nature of the building and possibility
that evacuation can not be accomplished in a timely or safe fashion, there needs to
4

be a realistic and comprehensive plan not just for evacuation but for sheltering-inplace as well. For example, if sheltering-in-place if power is out, how will food be
provided/ cooked for those residents on the higher floors so as to meet the needs
of individualized dietary restrictions? Where is emergency food stored on each
floor? How many days of medicines are being stored for each resident in case of
shelter-in-place? These are critical elements to a high rise emergency plan. The
effectiveness of these plans needs to be not merely on paper but thoroughly
investigated by experts in emergency preparedness and environmental disasters,
such as those who have analyzed real life traumas like the nursing home
emergency experience under Katrina.
If the Green House model was located in a low floor environment emergency
planning, while still not easy, would be eminently more doable and safer. The high
rise nature of the JHL project only exacerbates the many challenges of the
emergency actions. To my mind, these challenges alone warrant a denial of the
project.

The argument that residents previously lived in high rises is not persuasive
The fact that elders may have lived on high floors in their younger years is a false
argument for high rise nursing homes. We know, for example, that many NYC
elders live in walk-up brownstones. But, when they might need a cane or become
wheelchair bound they are not moved to another walk-up brownstone, no matter
how pretty the rooms are. Rather, their disability is taken into account so as to
enable them to be the most mobile possible and to maximize the exercise of their
freedom in community life. The analogy to the JHL project is compelling.
Toxic lead samples in the soil
While I am aware of the challenge to JHL's plans in the finding of toxic lead in the
soil I leave it to others to flesh out this issue, but add my plea that DOH will
seriously study this issue and ensure that the children, community and elders who
might live or work or school at or near the JHL site be protected from this
environmental hazard.
Conclusion
JHL acknowledges that this will be a new design for nursing homes. We all hope
that nursing homes can become more humane and offer a greater life-affirming
environment. However, we must be reminded that this 'experiment' is being
visiting upon a most vulnerable population and, as such, deserves special review to
ensure that residents receive, at a minimum, the safety, care and community
access that one would receive living in a traditional nursing home.
In my view, no matter how well intentioned, the Green House model in a high rise,
as proposed, is unworkable. It impacts the environment by placing frail and
disabled individuals beyond the reach of access to the community life, waiving the
fire code, and challenging appropriate evacuation and emergency preparedness
efforts which, if inadequate, can spill into the community.

5

Access to community life, freedom of movement and choice in life activities is what
is promised in the law for nursing home residents. NYS must honor this promise
and it is far from clear that the proposed model will satisfy this important
standard.
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Petitioners' Exhibit 2
Copy of Statement of Public Comment Submitted by Petitioner Vivian Dee
to Respondent NYSDOH for Public Scoping Meeting, stamped received
October 2, 2013
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Petitioners' Exhibit 3
Copy of Statement of Public Comments Submitted by Petitioner
Dean Heitner to Respondent NYSDOH on DEIS, dated May 10, 2014, and
Public Comment on the Draft Scoping Document (undated)

PUBLIC COMMENT
ON THE
DRAFT ENVIRONMENTAL IMPACT STATEMENT
JEWISH HOME LIFECARE, MANHATTAN
CON #121075

My name is Dean Heitner. My wife and I have lived here at 784 Columbus for over
35 years.
I will not address any specific Chapter of the DEIS this evening. My neighbors have
persuasively and eloquently done that. Rather, I want to turn attention to an aspect
of this CON process which is extremely disturbing to me.
In a recent TV interview, Senator Elizabeth Warren explained that a major cause of
the 2007 banking crisis was the disproportionate influence of large companies on
the-agencies that oveI'See them - ~he-suggested-that regulators like-yourselves, many-- well-intentioned, need to be reminded from time to time that they are here to
represent the public interest, not the private interest of the institutions they are
charged to regulate.
You are the Department of Health and your charge is to safeguard the health of the
public. At the Public Scoping Hearing last September you heard from the public--teachers, parents, nursing home advocates, community members, local elected
politicians---and they overwhelmingly opposed the JHL proposal to build on 97th
Street. During and after that hearing, they submitted reams of evidentiary material
justifying their opposition. Nevertheless, you have generated a document which
reads as if it had been written by JHL. Here are four of many glaring examples:
The DEIS dismisses the dangers of toxic materials as remediable, despite scientific
evidence that they are not.
The DEIS asserts that the project will have no effect on the educational experience of
the students of PS163, which is clearly untrue.
The DEIS downplays traffic concerns, relying on a traffic study which is incomplete
and deeply flawed.
The DEIS effectively forecloses any discussion of 7 areas listed by SEQRA, including,
among others, noise, solid waste and sanitation, and socioeconomic conditions, even
though the community has expressed serious concerns about these matters.
In truth, you need to rework this document and produce an EIS that fairly and
accurately reflects the public interest, and not the special interests of a powerful
nursing home and a wealthy real estate developer. If you do that, perhaps the

Department of Health will do the right thing and deny this CON. If that happens,
perhaps JHL will do the responsible thing here and reconsider redevelopment on
106th Street, a project already approved and which has the support of both the
communities of 97th and 106th streets.

Submitted by
Dean JM Heitner
784 Columbus Avenue 14-E
New York, NY 10025
May 10, 2014

PUBLIC COMMENT
On the
DRAFT SCOPING DOCUMENT FOl~ THE
ENVIRONMENTAL IMPACT STATEMENT
For the Jewish Ho.me Lifecare, Manhattan
Replacement Nursing Padlity Project
Certificate of ~foed #121075 C

Pursuant t.o
Tltle10 N.Y.C.R.11Part97
State Environmental Quality Review (SBQR)
~els Dean Heitner
- a n d l have served as chair of the PWVTA legal committee for 10 years during
that time,

The scoping document1s part ofa process thatwHl ultimately conclude with the
approval or disapproval of IHL'S application for a Certificate of Need for a nursing
home right next door PS 163, Sol tlifilklt i~ ripprop1iateto askyoursclves as youconsider thiS application, just what need will be satlsfled by the approval orthis
project,
It cannot be the nocd of this community for more nursing home beds, inasmuch as
this project will decrease by 100 the amount of beds provided by JHL in thjs area, as
JHL has itself admitted.

It cannot be the needs of the residents of the nursing home, who wl.ll be placed in a
ZO story tower on a qirnrter acre plot, with the resultant safety and quulity of life
issues that have been descl'ibed in material already furnished to you.
It cannot be the needs of the children of PS 163, who will be exposed to construction
noise and debris for three years, thus disrupting their physical and educattonal
development during a critical period in their growth, all as documented in material
that Is being sent to you by others.
It cannot be the needs of the parents of the PS163 kids, who will have to bear the
costs-financial and otherwise-of dealing with the health and developmental
issues which will result from their children inhaling the toxic lead and other
particulates which will be dissemlnated from tho unearthing of the parking lot upon
which the project is to be built.
It cannot be the need of the residents of the surrounding area, whose quality of life
will be forever changed to their detriment by the environmental, safety and traffic
issues resulting from this project, all as described on material being sent to you by
many others.
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lfyou are being honest with yourselves, you will concede that the only real need
which wlll be met by this project is the need of one real estate developer to further
line his pockets with the profits to he made on yet another luxury housing
development on the west side of Manhattan, In particular on 106th street, where JHL
nowslts.
lndeed, if you approve this project, despite the voluminous evidence already in your
hands of how disastrous this project wlll be, and despite the fact that a viable
alternative (that you have already approved) exists, you will pe doing a grave
disservice to our children, our parents, the nut's!ng home residents, and our
community.

r:

L.J

(''''\

:······

When I tlrst read the draft scoping document it was clear to me that JHL either
drafted the document or had a large impact on the draft, '!'hat is not meant to be
accusatory, but rather reallstic. Agencies such as yours are frequently understaffed
and are presented with an overwhelming number of projects; they understandably
depend on the appllcants, who have more staff and are more famniar with their own
projects. The problem of course is that the documents thus produced are biased.
And in this case,-lt is inJHL'sinthFest to declare that tliere ts nrravailable alternative
to the proposed relocation on 97th street. That simply Is not true and the "No Action"
section of the scoping document need$ to be revised. The final scoping document
must demand a full assessment of the possibillty of a rebuilt )HL at its current
location at 106tl• Street, for which a Certificate of Need has already been reviewed
and approved by you. A rebuilt nursing home at 106th would unquestionably be a
safer project, in a more sensible location and without the myrlad problems and
issues that the 97111 Street location presents.
Furthennore, although I am not an expert on nursing homes, l have read a lot about
Greenhouse design and it seems evident to me that the more spacious property on
106th street can provide for a structure more true to Geeenhouse goals than the%
acre on 97th Street. On 106th Street, there could be many fewer floors closer to
street level. This would enable residents to access the garden and the community
and would be safer ln the event offire, power outages or other catastrophes. lt
would also provide space needed for a bathtub per household. Older people should
have an available bathtub for the frequent need for lower body comfort and
soothing relief for aching joints, lt could also have a small gym per 2 households to
help residents become conditioned, lo prevent.falls, and to encourage a healthy,
more active life style.
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Submitted by:
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Dean JM Heitner
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Petitioners' Exhibit 4
Copy of Statement of Public Comment Submitted by The Stakeholders of
the Park West Village Neighborhood and the parents of Children at Public
School 163 ("Stakeholders Letter) to Respondent NYSDOH on Draft
Scoping Statement, dated September 17, 2013

PUBLIC COMMENT
On
DRAFT SCOPING DOCUMENT FOR
ENVIRONMENTAL IMPACT STATEMENT
-For the
JEWISH HOME LIFECARE, MANHATTAN
REPLACEMENT NURSING FACILITY PROJECT
APPROVAL OF CONSTRUCTION APPLICATION
(CERTIFICATE OF NEED PROJECT #121075 C)
Pursuant to
TitlelO N.Y.C.R.R Part 97
State Environmental Quality Review (SEQR)

Submitted by:
THE STAKEHOLDERS OF THE PARK WEST VILLAGE NEIGHBORHOOD
AND THE PARENTS OF CHILDREN AT PUBLIC SCHOOL 163
-New York, New York_
September 17, 2013

This Public Comment is submitted by the Stakeholders of the Park West Village
Neighborhood and the Parents of Children Attending Public School 163 pursuant to
Title 10 N.Y.C.R.R. Part 97, in response to the Draft Scoping Document for the
Environmental Impact Statement prepared for the State Department of Health in
connection with the application by Jewish Home Lifecare, Manhattan to build a new
replacement nursing facility on West 97th Street on the Upper West Side of Manhattan.
The Stakeholders of the Park West Village Neighborhood are the thousands of residents
who reside in the buildings that are adjacent to, across the street from or within a short
distance of the site of the proposed nursing home whose health, safety and quality of
life would be negatively impacted by the construction of this facility. The Parents of
Children Attending Public School 163 are the hundreds of parents whose children
would be exposed to hazardous substances such as airborne lead and dust containing
other toxic materials, as well as excessive noise, construction waste and debris,
dangerous vehicular traffic and other hazards if the proposed 20-story nursing home
were to be built on a parking lot on West 97th Street directly adjacent to Public School
163.

Background and project description.
Location and physical dimensions of existing site and site of proposed project.
Jewish Home Lifecare is a 514-bed institution occupying three buildings on the south
side of West 106th Street in Manhattan, with a large outdoor garden. According to a
1

filing with the State Department of Health which Jewish Home Lifecare made in 2006,
the nursing home complex sits on 2.16 acres on West 106th Street and on West 105th
Street. The nursing home has 53 0 feet of frontage on West 106th Street, a very wide
street, and stretches almost the entire block between Amsterdam and Columbus
Avenues,-which enables it to aceommodate-the movements ofits staff; visitors and-all other transportation vehicles arriving at or departing from the nursing home. It also has
210 feet of frontage on West 105th Street where it has its loading and unloading docks to
accommodate its garbage trucks, medical wastes, supplies and other service vehicles.
In February, 2012, Jewish Home Lifecare filed the instant Certificate of Need
application for the proposed Project on West 9ih Street, having abandoned a prior plan
to build a facility on West 1ooth Street, and having abandoned previous plans to rebuild
its existing facility on West 106th Street. According to documents filed by its architect
with the New York City Buildings Department for the proposed West 97th Street
project, the entire West 97th Street lot is 37,496 square feet, 0.86 of an acre, and only
40% of the size of the Jewish Home's current site on West 106th Street. In addition, the
frontage on_WeS! 9ih _Streetis 165 feet, wh_li;_h_is_only 31 ?c'o_of the frontage_the Jewish --Home has on West 106th Street, and there would be no additional 210 feet of street
frontage behind the building which the Jewish Home now has on West 105th Street for
its loading docks. Thus, the nursing home that currently occupies more than two acres
on West 106th Street and West 105th Street now proposes to occupy a site on West 9ih
Street that is 60% smaller. And instead of a total of 740 feet of frontage that Jewish
Home Lifecare has at its present location, it would have only 165 feet of frontage on
West 9ih Street - one-fifth of the frontage that it currently possesses for the loading and
unloading of all of its vehicular traffic.

The Certificate ofNeed·application for the West 97th Street project, filed in February
2012, depicted a 414-bed long term care facility with 20 stories plus one cellar level.
This new building would have an area, including cellar and penthouses, of
approximately 372,000 square feet (Perkins Eastman architectural narrative, attachment
6.1, page 2). Since this is a facility which required approval under Article 28 of the
Public Health law in a city having a population of more than 150,000 persons, and
would contain more than 240,000 square feet of gross floor area, it should have
immediately triggered an inquiry into whether the project was a Type I action that was
likely to require preparation of environmental impact statement. (Title 10 N.Y.C.R.R.
Section 97.14). All the more so because this large nursing home was being crammed
into space that was 60% smaller than the area it occupies at its current location. Instead,
the State Depaiiment of Health failed to make such inquiry.
Jewish Home Life care did not provide accurate answers to the environmental questions
in the Certificate of Need application.
Subsequent to the filing of the Certificate of Need application, the Stakeholders of the
Park West Village neighborhood filed a lengthy and detailed Statement in Opposition to
Jewish Home Lifecare's proposed plans. (Statement of the Interested Stakeholders of
2
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the Park West Village Neighborhood in Opposition to the Certificate of Need
Application of Jewish Home Lifecare [New York County- 121075 CJ April 19, 2012).
The Statement in Opposition challenged many of the responses made by Jewish Home
Lifecare to questions posed in the Certificate of Need application, particularly with
respect to the environment.
-

-----

---

Specifically, the Stakeholders demonstrated that Jewish Home Lifecare had failed to
provide truthful and accurate answers to significant questions concerning the
consequences of its actions. These included the effect its proposed facility would have
on air quality, on traffic congestion in the surrounding neighborhood, on the health and
safety of the people living near the site and on children attending an adjacent public
school, on the problem of underlying ground water, and the extent to which there has
been public controversy surrounding these issues.
At pages 2 and 3 of Parts II and III of Schedule 7 of the Certificate of Need application,
the following questions and answers had appeared:
. "15. Will the proj@ct result in a major adverse effect on-air quality'?') - - -Jewish Home Lifecare's answer: "no"
"19. Will the project have an adverse impact on health or safety?"
Jewish Home Lifecare' s answer: "no"
"3. Is there a public controversy concerning environmental aspects of this project? If
yes, briefly describe the controversy in the space below"
Jewish Home Lifecare's answer: "no"
The correct and truthful answers are "Yes." At two meetings of Manhattan Community
Board 7, attended by representatives of Jewish Home Lifecare, residents of the Park
West Village neighborhood, who spoke on behalf of hundreds of community members
present, expressed serious concerns about the environmental aspects of the proposed
nursing home and the threat to the health and safety of the children attending Public
School 163, adjacent to the site of the proposed nursing home.
One speaker was Gerald Sider, Ph.D., Professor of Anthropology, Emeritus, City
University of New York. Before he became a professor, he was the Preventative
Maintenance and Site Safety Supervisor in the building of High Arctic Distant Early
Warning radar stations and airfields, with the associated towers and service buildings.
Dr. Sider spoke of the dangers to the children of Public School 163 that would be
created by the construction of a 20-story nursing home at a site next to the school. In
particular, the danger caused by the presence of dump trucks taking out dirt and rock,
and trucks delivering cement and steel beams, all of which would occur on the sidewalk
next to the school that is used by the children to access the scl(ool. Dr. Sider also spoke
of the noise and tremors caused by blasting or other activity on the site that would have
a deleterious effect on the children in the school building next door.
3
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Dr. Gerald Sider also expressed concerns about air quality at the Community Board
meetings. A summary of those concerns was contained in a letter he submitted to the
State Department of Health:
"Putting aside the vast-amount of noise-thatwould disrupt-children's' education for
several years, it is crucial to note that over half the students in this elementary school
live in public housing- the Douglass Houses - at 1001h to 1041h Streets on both sides of
Columbus Avenue. While the Douglass Houses have been statistically classified as
Upper West Side, they are ecologically and socially part of West Harlem, and as the
Director of the Ryan Health Center on 97th Street which serves much of this population
could testify, the children already have among the highest asthma rates in the nation. To
subject these children to further intense exposure - both to constant rock dust and the
exhaust pollution ofloaded, diesel-engine dump trucks climbing in double-low gear up
the ramp out of a pit - is, to put it mildly, a fundamental disregard of public health
necessities. * * *There is no way to shield these children from the significant rock dust
and air-pollution exposure over an extended period of time."
Another speaker at the February 7, 2012 meeting of the Community Board was Avery
Brandon, the mother of a child who is now attending Public School 163. Ms. Brandon
spoke of the decibel levels that would be caused by blasting and pile driving and the
.effect that it would have on small children attending the. school. She spoke of the stress
that would be experienced by the children, and that studies show they would become
anxious, depressed and unable to learn properly. She also spoke of the harmful effects
of dust and debris from the construction site. ·
A copy of Ms. Brandon's February 7, 2012 statement to Community Board 7 and a
letter written by Ms. Brandon to the Department's Bureau of Project Management,
dated April 5, 2012, were submitted to the State Department of Health separately.
In November 2011 a traffic evaluation of conditions on West 97th Street was submitted
to Community Board 7 by Robert Chamberlin, a Professional Engineer, with offices in
White River Junction, Vermont, in response to a Community Board resolution
requesting a study. The Chamberlin Report said the following finding regarding air
quality:
"Perhaps most important is the existing adverse queuing, which occurs during multiple
periods each weekday. Aside from the obvious congestion this is symptomatic of, the
generation of vehicular emissions injurious to the health of the area's residents is a
serious issue. Under existing conditions there are legitimate questions about the air
quality impact of chronic vehicle queuing, with particular concern about particulate
matter (PMlO and PM2.5) produced by diesel engines such as school buses. The
proposed 24-story building [at that time Jin this area will restrict pollutant dispersion
from the street level, an issue of particular concern in a population with compromised
respiratory junction. At minimum, a No Build and Build air quality assessment must be
performed to understand the impacts on the neighborhood's residents."

4

(RSG-Evaluation of Transportation Conditions on West 97th Street, prepared for
Community Board 7, November 2011, p.13, emphasis added, submitted to the State
Department of Health)
-.Although Jew1sh Home t1fecare did nocacknowledge that if had incorrectl)ianswereathe question concerning any public controversies surrounding the project, it attempted
to convince the Department that no such controversy existed by qualifying its response
to the question by stating that it had taken steps to mitigate the potential for controversy
regarding the West 97th Street plan. Specifically, it said it designed the building to have
a drop off in the rear and use the driveway in front of 784 Columbus Avenue to
minimize congestion on West 97th Street, it retained Sam Schwartz Engineering fo study
the problem, and it eliminated the adult day care component. (Letter of Thomas J.
Gilmartin to Director Keith McCarthy, March 23, 2012, contained in the Certificate of
Need file).
Jewish Home Lifecare did not submit any analysis of whether the project would result
in a major adverse-effect on air quality. --- - - -- The following question and answer appears in Schedule 7, Part II, page 2:
"13. Will the project significantly affect drainage flow on adjacent sites?"
Jewish Home Lifecare's answer: "no"
·
The correct and truthful answer is "Yes".
In its Certificate of Need application to build a similar 20-story facility on the Park

West Village parking lot on West 10oth Street, only a short distance from the proposed
site on West 97th Street, Jewish Home Lifecare said the following in answer to a
question posed by the Department of Health concerning the safety of housing long tenn
care residents on the higher floors:
"The high cost of land and the limited availability of an appropriately sized parcel of
land sufficient to build a new nursing facility in Manhattan results in the need to build
vertically rather than horizontally. * * *
"In addition, the location is limited in terms of how far below ground construction can
start.
Given rock and water) we will be able to go down only one level below ground,
requiring us to have certain support services above the ground) which adds to the
height of the building."
(Letter of Audrey Weiner to Jeffrey Rothman, Bureau of Project Management, dated
March 25, 2010, pages 2 and 3, emphasis added; contained in the Certificate of Need
File).
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As a result of this problem, the proposed plan for West 100 1h Street contained a drawing
for only one cellar level (Cellar Plan Service and Support A-101.0.0). It is noteworthy
that the proposed plan for the West 97th Street Project also contains an architectural
drawing for only one cellar level (Cellar Plan A-101.00).

It is inconceivable that Jewish Home Lifecare and its architects were unaware of the

fact that the entire Park West Village site is plagued by flooding and drainage problems
that exist at the present time. The management of Park West Village has removed and
replaced sidewalks that were installed behind 808 Columbus A venue, a new building
that is only a short distance from the proposed nursing home. That building was
constructed in a concrete "bathtub" because of the presence of underground water
running beneath it. Similar reconstruction has been performed behind the buildings on
the other side of Columbus A venue because of flooding and drainage problems.
The dangers posed by the presence of this underground water were summarized by Dr.
___ Gerald Sider in his _letter t_o the_ Department_:_
"Directly beneath the planned construction is a ma{or underground river flowing from
west to east towards Central Park, the pond at 100 1 Street, and the Harlem Meer. The
underground water flow is too large to permit porous foundations with the water
pumped out of them. All deep foundations in this neighborhood must be what are called
'bathtub foundations,' impervious to water (they are actually the opposite of bathtubs,
they keep water out.) The water that is kept out backs up. The recently constructed
buildings on both sides of Columbus Avenue from 97th to 1ooth Streets all have
foundations at least 40 feet deep, and all have major and continual problems with
sinl<lloles developing on the westem edge of construction and cracks in the basements including major cracks in the building directly next to the proposed construction site
that occuned during the recent Columbus A venue construction. There is no way
whatsoever to ensure that the underground water flow will not seriously endanger the
school [Public School 163] when the flow is disrupted, backed up or diverted. This
underground river is visible on what is called the Viele Map, which is available online
just by entering that name into any search engine. The Viele Map is the standard map
for understanding underground water flows in Manhattan, and it is used by every
reputable hydrologist."
The following question and answer appears in Schedule 7, Pa1i II, page 2:
"17. Will the project result in major traffic pro bl ems or have a rnaj or effect on existing
transportation systems?"
Jewish Horne Lifecare's answer: "no"
The correct and truthful answer is "Yes."
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On June 21, 2011, shortly after they learned of Jewish Home Lifecare's plan to build a
nursing home on the West 97th Street parking lot, the stakeholders of the Park West
Village neighborhood sent letters to Commissioner Nirav Shah and to Jewish Home
Lifecare's President Audrey Weiner, expressing their concerns about the effect the
_proposed ne»7_builc1ing \V_ould have on the surrounding neighborhood. Each letter
contained the same paragraph outU:nTng thetraific colJ.gestion-tnat woula be -exacerb-atea by Jewish Home Lifecare's plan:
"West 97th Street is a major east-west artery, carrying traffic from the 97th Street
Central Park transverse to destinations on the West Side of Manhattan. In mid and late
afternoons, it is congested with commuter traffic seeking to reach the West Side
Highway. There are two public parking garages on West 97th Street diagonally opposite
the alleged site of the residential healthcare facility, and commercial loading docks
serving an enormous Whole Foods supermarket daily lie to the east of the alleged site
within the same block. An Associated Supermarket at the westerly end of the West 97th
Street block accepts sidewalk delivery several times a week from a 60-foot semi-trailer
parked on the street. Both of these delivery and cartage points have the demonstrated
-capacity to bring heavy traffic to a-standstill at unpredietable moments and in--- unpredictable combinations with additional, extraordinary traffic conditions."
(Letters to Shah and Weiner, dated June 21, 2011, page 2, signed by fourteen
stakeholders. A copy of the letter to Commissioner Shah was submitted to the
Certificate of Need file). Both letters were accompanied by photographs of the traffic
congestion on West 97th Street.
Traffic congestion on West 97th Street was of major concern to Community Board 7. On
October 4, 2011, the Board voted 37-0 with 4 abstentions to call for a traffic study of
the area bounded on the east by Central Park West, on the north by West 100 1h Street,
on the south by West 97th Street, and on the west by the Henry Hudson Parkway.
The title of the Resolution was:
"Re; Traffic study of West 9ih - lOOth Streets, Central Park West-the Henry Hudson
Parkway in anticipation of the new Jewish Home Lijecare facility on West 97th Street
between Columbus and Amsterdam Avenues. " (emphasis added). In particular, the
Board expressed the following concern: The proposed move of the JHLfacility to West

9ih Street will undoubtedly impact West 97th Street to a great extent, both during
construction and when the facility is occupied."(emphasis added).
As noted above, following the Board's resolution a traffic evaluation was performed by
Robert Chamberlin, a professional engineer.
Significant among Chamberlain's many findings were the following:
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"The block of W.97th Street, between Columbus and Amsterdam Avenues, has
conflicting transportation and land use functions that both compromise its ability to
process traffic demands and reduce the neighborhood character of the street. Under
existing conditions, vehicular traffic encounters poor Levels of Service, particularly at
the intersection with Amsterdam Avenue.-The existing failed LOS should require any
new development proposed for this block to be subject to an investigation of traffic
impacts through a formal traffic study similar to that required under CEQR.
"The proposed nursing home's site plan creates significant safety concerns by
introducing two points of conflict between pedestrians a:nd vehicles. Of great concern is
the proposed loading dock where 'back of the house' fimctions will occur in plain view
of the street and where heavy trucks will need to maneuver across the sidewalk to
access the project's loading dock.
"Related to this issue are the multiple purposes the proposed site's access drive will
need to accommodate. Under existing use, the access drive provides pedestrian and
emergency service access to 784 Columbus. The proposed use will superimpose
additional truck and_visitor_drop-_off acti1dty on t_h~ gcc;_e§_s _drive that will ~onjl_ict wi~h_
the existing uses."
(Chamberlain traffic ev~luation at page 12, emphasis added).
In sum, Jewish Home Lifecare did not provide correct and accurate answers to five
areas of environmental concerns in its Certificate of Need application: air quality, health
and safety, drainage flow from adjacent sites, major effect on transpo1iation systems
and the existence of a public controversy concerning environmental aspects of the
project. Its answers were refuted by public statements and by documents, photographs
and letters to the Department. Yet the Department failed a second time to determine if a
Type I action was necessary to require an environmental impact assessment. Ultimately,
it gave contingent approval to Jewish Home Lifecare to go ahead with its plan, without
requiring an environmental assessment, an action that was rubber stamped by the Public
Health and Health Planning Council without any consideration of the environmental
impact of the proposed construction.
The EIS should fully assess and require thorough analysis of the five areas that
Jewish Home Lifecare did not provide correct and accurate answers to questions
in the Certificate of Need application: air quality, health and safety, drainage flow
from adjacent sites, major effect on transportation systems and whether there was
public controversy concerning environmental aspects of the project.
The Petition to the Governor and the Commissioners of the State Department of
Health and the State Department of Environmental Conservation.

On April 24, 2013, a community meeting was held in the Park West Village
neighborhood to discuss recent findings that high levels of lead had been found in the
West 97th Street parking lot. The community was advised by Laurence Molloy, an EPAcetiified lead expert and risk assessor with more than 40 years of experience, that an
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independent study had determined that the parking lot contained toxic quantities of lead,
which if unearthed by construction of the proposed nursing home and made airborne,
would cause irreparable harm to the children at the adjacent school and to the residents
of the surrounding neighborhood.
At the same time the Parents of Children Attending Public School 163 and the
Stakeholders of the Park West Village neighborhood began circulating a petition (both
on-line and on paper) calling upon the Governor, the State Commissioner of Health and
the State Commissioner of Environmental Conservation, to order an environmental
impact assessment as prescribed by (SEQR) State Environmental Quality Review 6
NYCRR Part 617, regarding the construction of the proposed 20-story nursing home on
West 97th Street adjacent to Public School 163, since this construction would release
substances acutely hazardous to public health, safety, and the environment. The petition
noted that in 2012-13, a lead expert tested 100 samples of soil from this parking lot and
11 other New York City Housing Authority parking lots citywide. Analysis revealed
that the highest lead level of all of the soil samples was in the West 97th Street parking
lot; this lot also contained six of the highest top-ten lead levels of all the parking lots
·tested throughout New York City~·
The petition specifically called upon the Governor, the State Commissioner of Health
and the State Commissioner of Environmental Conservation to direct the New York
State Department of J:Iealth Childhood Lead Poisoning Prevention Program ai:id the
Bureau of Community Environmental Health, and the New York State Department of
Environmental Conservation, Division of Environmental Permits, to conduct the
environmental impact assessment because of the presence of hazardous substances.
The petition was signed by more than 2,500 people from the Park West Village
neighborhood and from the entire country, and duly forwarded to the Governor and the
State Commissioner of Health and the State Commissioner of Environmental
Conservation in May, 2013.
On May 6, 2013, Deputy Commissioner Karen Westervelt sent a letter to Jewish Home
Lifecare stating that a State Environmental Quality Review (SEQR) had been initiated
and must be completed before the proposed project would be considered for approval.
In as much as the Division of Health Facility Planning had never ordered an
environmental assessment prior to the submission of a petition raising the issue of lead
contamination in the West 97th Street parking lot, the State Commissioner of health

should direct that the EIS be prepared by and the analysis conducted by
Department's Childhood Lead Poisoning Prevention Program and the Bureau of
Community Environmental Health as requested by the 2,500 people from the
affected community and from the entire country.

9

No Action Scenario
According to the Division's Draft Scoping Document, "Absent the Proposed Action, the
Project Site would remain in its current state and continue to function as a parking area.
JHL, Marlhattan would maintain its existing 514 beds in- three distinct buildings on the
West 1061h Street campus. The e)\,isting facilities would continue to operate
inefficiently, housed in outdated buildings with a physical plant in need of major
infrastructure replacement." (Page 4).
This "Scenario" is blatantly misleading. No mention is made by the Division that
Jewish Home Lifecare received approval from the Department of Health on September
2, 2008 to replace its existing facility on West 1061h Street with a new facility that
would contain small-scale households of 18 and 16 residents, virtually identical to the
configurations it proposes for the West 97th Street Project. In its Certificate of Need
application for West 106 Street, filed in 2006, Jewish Home Lifecare said the following
in its narrative: "The project is designed to apply the best practices from the
'Greenhouse' model and other innm.rative models vyh_icli wjll_provide significant
improvements in the quality of life of the residents." (Project #062401 ExhibifPage 8).
The approved plan for West 106th Street was subjected to extensive review by
neighborhood constituencies that resulted in an executed Memorandum of Agreement
of five pages, an executed Memorandum of Understanding of six pages, and a .
negotiated Declaration of Development Covenants and Restrictions of six pages.
Community Board 7 was a signatory to all agreements.
In addition, Jewish Home Lifecare received a zoning carve-out from the City of New
York to attract a developer to build residential housing on a portion of the site.
In contrast, the planned 20-story facility for West 97th Street would be environmentally
unsound for the residents of the facility as well as for the people living in the
neighborhood and the children attending P.S. 163. The so-called "green house" model
would confine residents to high floors with little opportunity to enjoy fresh air and
sunlight in the surrounding community. In the event of a natural disaster like Hunicane
Irene or Superstorrn Sandy, residents would be trapped on high floors in the event of a
massive power failure or a fire in the building. During Superstorrn Sandy 725 patients at
Bellevue Hospital Center had to be evacuated from 23 stories with the help of the
National Guard. At NYU Langone Medical Center 215 patients were evacuated on
stretchers by staff members, firefighters and emergency medical technicians from as
high as the 1i 11 floor. Jewish Home Lifecare has no plan or possibility of evacuation.
Furthermore, the decision of Jewish Horne Lifecare to move the proposed construction
of its replacement facility from West 106 111 Street to West 97th Street was motivated by
private need, not "public need." Jewish Horne Lifecare is a private non-profit institution
with highly compensated executives, not a public institution. Its decision to move its
replacement facility from West 106 1h Street to Park West Village was based solely on
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private financial considerations, not "public need." In the narrative submitted by Jewish
Home Lifecare in its Certificate of Need Application for the West 97th Street Project,
the following appears:
"In 2009, JHL, Manhattan was approached with an exciting opportunity to-work with a
developer interested in purchasing our full 106th Street site. A land swap was proposed
of the 106th Street property for a site on 1ooth Street between Columbus and Amsterdam
Avenues .
. . . . . . . It would also allow us to rebuild on a site away from the current facility,
residents and staff thereby eliminating negative aspects of noise, dust and construction
inconvenience." (Schedule 1 B -Abbreviated Executive Summary, page 1).

(Apparently,, Jewish Home Lifecare was not concerned with the noise,, dust and
construction inconvenience that it would impose on the residents of Park West
Village,, the residents of 120-160 West 9ih Street or the children attending P.S.163).

'

Jewish Home Lifecare abandoned its plan for the West 100 1h Street facility because of a
purported "zoning problem," and then entered into an agreement for the current Project
with the owners of Park-West Village, who would p-ay Jewish Horne Lifecare --- 1
$35,000,000 to acquire its campus on West 106 h Street to build residential housing.
Thus, the planned move to West 9ih Street was motivated solely by a lucrative real
estate deal and not by "public need." Any need for a more modern facility to serve the
residents of the Upper West Side community can be fulfilled by the no-build scenario
in which Jewish Home would follow through with its approved plan to build a modern,
state of the art facility on West 1061h Street.
Finally, Jewish Home Lifecare is not under any federal, state, local or judicial mandate
111
to move from West I 06 111 Street to West 97 Street. Its decision to rebuild its existing
facility is entirely voluntary, as evidenced by the three Certificate of Need applications
it filed for West 106 111 Street in 2006, for West 100 111 Street in 2010 and for the present
project at West 97th Street in 2012. By returning to its original approved plan for West
106111 Street, Jewish Home Lifecare would not be in violation of any government
mandate ordering it to move to a different location.
The "No Action Scenario" contained in the Draft Scoping Document creates the
completely false impression that the only alternative for Jewish Home Lifecare to not
build a nursing home on West 9ih Street would be to remain in inefficient, outdated
buildings on West 106th Street.

The true No Action alternative and the future "no build" scenario would be for
JHL to return to its original approved plan for West 1061h Street and avoid all of
the hazards it would create for the children attending Public School 163, the
thousands of people living in the Park West Village neighborhood, and the
residents of the proposed facility by not building a 20-story, 414 bed nursing home
on West 97th Street.
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Task 14. Transportation.
There is a serious question whether a facility at the crammed West 97th Street location
can comply with the site requirements of Section 711.3 of the State Hospital Code,
which requires that health facility grounds shall have paved roads and walkways t 0 -- - provide access to all public and service entrances, including loading docks, and that
access to emergency entrances shall not conflict with other vehicular or pedestrian
traffic. Jewish Home Lifecare owns a parking garage on West 1oih Street, near its
present location, which can provide off-street parking for patients, staff and visitors, in
accordance with subdivision (c) of Section 711.3. There is no place for a parking garage
on West 97th Street, nor a place for loading docks on a street behind the facility.
Section 711.3 clearly requires a nursing home to provide paved roads within its own
grounds to accommodate all of the traffic it generates. The obvious purpose of this
requirement is to prevent the traffic generated by a nursing home from burdening the
adjacent properties or the surrounding community. The plan submitted by Jewish Home
Lifecare fails to comply with this regulation, andinstead, poses a danger to the health _
and safety of the people living in the adjacent building, the children attending the
adjacent public school, and the people in the surrounding neighborhood.
The Site Plan submitted in the Certificate of Need application (L-100.00) depicts a
turnaround driveway at the rear of the facility. The Plan indicates the following within
the turnaround driveway: "Covered Vehicular Drop-Off for Visitors and Ambulettes."
The Plan also indicates that the entrance and exit from this driveway will not be on
facility grounds, but will be on a "Park West V1llage Private Driveway."
In fact, this "Private Driveway'' is the sole access for 784 Columbus Avenue, a 16-story
apartment building that houses hundreds of people, many of them senior citizens. Since
the recent construction of a new apaiiment tower on Columbus Avenue a short distance
away, there is no other way for emergency service vehicles, fire engines or police
vehicles to gain access to this building. The area of this private driveway that is located
at the entrance of JHL's proposed h1rnaround driveway is clearly marked as a "Fire
Zone." A photograph of the driveway taken in July 2012 illustrates how the driveway is
occupied on a typical day without the presence of a nursing home. (Submitted with hard
copy as Exhibit 1)
This traffic generated by Jewish Home Lifecare would back up in front of 784
Columbus A venue and would bring all of the noise, pollution, and congestior(of daily
vehicular traffic right to the entrance of that residential building. There would be twoway traffic on the Park West Village 11 Private Driveway," with vehicles stopping,
discharging passengers, and then staiiing up again within the Park West Village
grounds, not the grounds of the nursing facility as required by the State Hospital Code.
The back-up in such a tight space would make it impossible for emergency vehicles to
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traverse the Park West Village Private Driveway either from West 97th Street or West
1OOth Street.
Even worse would be the loading docks, which would contain a trash compactor and
medical waste, that would be entered and exited from the sidewalk on West 97th Street
-(Drawings L::I00.00 and A-102~00). Itr-additton to-threatening the safety of children who attend Public School 163 next door to the site, the loading docks would bring large
delivery trucks and garbage trucks to a pedestrian area that should be off-limits to any
form of vehicular traffic. The neighborhood is already burdened by the presence of
loading docks of a Whole Foods supermarket which is serviced by tractor trailers
crossing the sidewalk a short distance away, and by tractor trailers unloading at the
other end of the block to service an Associated supermarket. Trucks waitin~ to access
the Jewish Home's loading docks would add to the congestion on West 9i Street,
delaying the response time of emergency vehicles to nearby buildings and the proposed
nursing home, especially when school buses are loading and unloading. The access to
the nursing home's loading docks should be from paved roadways within the grounds of
the facility as required by Section 711.3.
The plan submitted by the Jewish Home does not comply with the applicable provisions
of the State Hospital Code pertaining to site requirements. The statement in the Draft
Scoping Document that the proposed project would not result in significant adverse
impacts to police and fire protection in the study area is completely erroneous (Police
and Fire Protection) Page 9), 'particularly since the proposed access road is marked
"fire zone."
In addition, the traffic analysis submitted by Jewish Home Lifecare as Appendix B to
the draft scoping documents is entirely inadequate because it fails to measure the impact
of the Project on the traffic in the surrounding neighborhood as required by CEQR and
SEQR regulations, nor does it assess the threat to emergency response to 784 Columbus
Avenue that would be created in by JHL' s increased traffic in the shared driveway. Its
traffic analysis focuses only on the trips generated by JHL itself or the West 97th Street
parking lot, not on the intensely congested West 97th Street corridor or the adjacent
intersections at Columbus and Amsterdam Avenues that have already been adversely
impacted by the construction of five new apartment buildings near the Project site and
the wall to wall retail establishments on Columbus Avenue that have turned it into the
equivalent of a crowded suburban shopping mall.
Even if there are less than 50 peak hour vehicles generated by the Project, it is
appropriate to require detailed analysis of particularly congested intersections where
these vehicles could have significant impact on traffic flow, since a project affecting
traffic patterns within a small area can have impacts on traffic flow beyond the area.
Traffic data should be collected to determine peak travel hours on West 97th Street,
including the morning and evening rush hours and school drop off times. Information
should be obtained about the physical conditions of the sh1dy area including the
direction of traffic :flow, traffic control devices, parking regulations, and travel speed
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and delay in the study area. A determination should be made of the capacity and level of
service (LOS) of the area's roads and intersections, including geometric condition,
traffic conditions and signaling conditions.
The EIS-rililsTrequire a thorough and far•reaching analysis of the effect on traffic
congestion and public safety in the entire Park West Village neighborhood that
would be created by Jewish Home Lifecare's proposed facility and its failure to
comply with Section 711.3 of the State Hospital Code.
Task 22. Alternatives
The only option to avoid project-related significant adverse impacts while
achieving the goals and objectives of the proposed project is a No Action Alternative.
As stated above, all of the adverse environmental consequences of Jewish Home
Lifecare's plan to build a 20-story, 414 bed nursing home on a site that is 60% smaller
than the size of its existing site would be avoided if it adhered to its State approved plan
1
to rebuild its existing facility at the West 106 h Str~et sit~. -. _ _ _
_ _
Respectfully submitted for the Stakeholders,
Maggi Peyton, President
Park West Village Tenants' Assoc.
784 Columbus A venue

Albina DeMeio, Vice President
Park West Village Tenants' Asso.c.
788 Columbus Avenue

Dean Heitner, Esq.
Joan S. Heitner
784 Columbus A venue

Hillel Hoffman, Esq.
Helen T. Hoffman
788 Columbus Avenue

Eileen Salzig
784 Columbus Avenue

Pablo MacGovern
788 Columbus Avenue

Edward Garelick
784 Columbus A venue

Juliette Leak
788 Columbus Avenue

Martin Rosenblatt
Sandra Cheiten
160 West 97th Street

Avery Brandon
Gary Bennion
7 65 Amsterdam Avenue

Gerald Sider, Ph.D.
382 Central Park West

Dean Dacian
382 Central Park West
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Paul S. Bunten, President
Board of Directors
Westsiders for Public Participation
372 Central Park West

Catherine Unsino, LCSW
Advocate for Nursing Home Reform
372 Central Park West

Winifred Armstrong, Economist,
formerly with the Regional Plan Association
400 Central Park West

Emily Margolis, RN
Former Asst. Dir. ofNursing, JHL
400 Central Park West
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Petitioners' Exhibit 5
Copy of Statement of Public Comment Submitted by Petitioner
Patricia Loftman to Respondent NYSDOH on Draft Scoping Statement,
dated September 13, 2013

Testimony
New York State Department of Health (DOH) Environmental
Review Hearing On Jewish Home Lifecare's Proposed 20-Story
Nursing Facility Next To PS 163
On West 197th Street Tuesday, September-17,2013
My name is Patricia Loftman. I moved into 788 Columbus Ave on February 1, 1973
and have lived in Park West Village for 40years, 7months and 16 days. I live
adjacent to the proposed development site for JHL's nursing facility.
I am also an obstetric provider. I graduated from The Columbia University NurseMidwifery Program in 1982. My entire 30-year midwifery professional career was
at Harlem Hospital and seven years was also spent at the Ryan Center across the
street. I retired in 2010, however, retirement is just a short-term hiatus before you
return to the profession you love so I will be returning shortly. During my
professional career I taught midwifery and medical students during their obstetrical
rotations and obstetrical residents at Harlem Hospital. I have also been an invited
speaker at professional conferences and lectured widely on the challenges of
vulnerable populations including women affected by drug use and HIV infection.
Consequently my background and practice is evidence based medicine not
hyperbole or hysteria.
As an obstetrical provider I am mandated to be current on information, data and
clinical practice guidelines on the adverse health consequences to pregnant women,
the developing fetus, newborns, young children, reproductive aged women and
adults with compromised immune systems of exposure to lead and other toxic
metals. Resources for this information include scientific journals and the websites
of The New York City Department of Health and Mental Hygiene and the New
York State Department of Health.
I would like to bring to your attention information contained in The New York City
Department of Health and Mental Hygiene website. This information is not limited
to providers but is available to the general public. No one can certainly refute the
evidence contained here. One publication is titled Pregnancy and Lead Poisoning,
What Every Woman Should Know, 2006. The first sentence reads, Lead is a poison.
It can harm you and your unborn baby. It can cause:
•
•
•
•

High blood pressure in a pregnant woman
Miscarriage
Babies born too soon or too small
Learning and behavior problems in a child

You can get lead poisoning by breathing in lead dust ... Sometimes women who had
lead poisoning when they were younger still have lead in their bodies. When you are
pregnant the lead in your body can be carried to your unborn baby.

The second publication geared to providers is titled, Guidelines for the
Identification and Management of Pregnant Women with Elevated Lead Levels in
New York City. Recommendations of the New York City Peer Review Panel on
Lead and Pregnancy Convened by The Mount Sinai Center for Children's Health
and the Environment For The New York City Department of Health and Mental
Hygiene Lead Poisoning Prevention Program 2009.
It reads, Abundant scientific evidence accumulated over the past four decades

indicates that lead in a child's body can adversely affect the developing brain. The
consequences seen in children are loss of intelligence, shortening of attention span
and disruption of behavior. This damage can occur at blood lead levels less than
10ug/dL, concentrations previously thought to be safe. Lead freely crosses the
placenta, the baby's lifeline to life, from the maternal to the fetal circulation and
elevated blood lead levels during pregnancy can affect the development of the
infant. In addition to cognitive and developmental delays in the offspring, elevated
blood lead levels in pregnant women are associated with spontaneous abortion,
premature birth and pregnancy-induced hypertension. The literature suggests that
maternal blood lead levels ;::: 5 ug/dL may be identifiable exposures. Based on animal
studies, even the most commonly used chelating agents are potential teratogens.
The relationship between the lead levels in breast milk to the blood lead level in
infants is not completely understood.
So the evidence regarding the lead toxicity to the neurological development of the
fetus, newborn and young children is clear.
However, a paper published online on June 18, 2013 in Environmental Health
Perspectives found a higher likelihood of having a child with autism spectrum
disorder (ASD) among U.S. women exposed to high levels of air pollution while
pregnant compared to women exposed to low levels of air pollution. Autism
spectrum disorder is a neurodevelopmental disorder characterized by impairments
in communication and social skills beginning before 3 years of age.
Although autism spectrum disorder etiology is poorly understood, environmental
exposures during gestation in particular have been implicated in the etiology of
autism spectrum disorder.
The researchers used data from children of women in the Nurses' Health Study
linked to data on levels of hazardous air pollutants from the U.S. Environmental
Protection Agency. Air pollution contains many toxicants known to affect
neurological function and to have effects on the fetus in utero. Exposures to
pollution were divided into quintiles. The women exposed to the highest quintile of
diesel, lead, manganese, mercury, methylene chloride and overall metals were more
likely to have a child with autism spectrum disorder compared with women exposed
to the lowest quintile. The associations for most exposures with autism spectrum
disorder were stronger for boys than for girls, suggesting there may be sex-specific
differences in how pollution increases the risk of autism spectrum disorder.
Mother's residential proximity to a major freeway during pregnancy has also been
associated with autism spectrum disorder in a study including 304 cases recruited

through the California Department of Developmental Services and 259 sex-, age,and geographically matched controls. Distance to a freeway may reflect approximate
exposure to pollutants from traffic. Given our finding that diesel concentration was
associated with ASD, this study and ours, which used very different measures,
together suggest that traffic-related air pollution may increase the risk of ASD.
Finally, contained in The New York City Department of Health and Mental Hygiene
website is a publication titled Work Safe! What Construction Workers Should
Know About Lead Poisoning. Page 2 states, Lead paint is a health hazard found at
many construction sites. Lead poisoning has serious health effects. Most adults with
lead poisoning do not feel or look sick. Here are some symptoms they may feel:

•
•

•
•

Headaches
Stomach cramps
Constipation
Muscle or joint pain

Trouble sleeping
Loss of sex drive
Fatigue
Irritability

Exposure to lead for a long time may cause:
•
•
•
•
•

High blood pressure
Nerve Disorders
Brain damage
Kidney damage
Reproductive damage

Workers are exposed by breathing lead dust or lead fumes.
Painters, ironworkers, laborers and demolition crews working on lead-painted
structures are most at risk. These activities may expose workers to high lead levels:
•
•
•
•
•
•

Abrasive blasting
Torch-cutting, burning and welding
Using grinders, sanders, needle guns, scalers and other power tools
Rivet busting
Dry scraping and sanding
Cleaning up lead-contaminated work areas

In closing, scientific evidence demonstrates the neurological toxicity and damage to
various populations, including workes, from exposure to lead clearly present in the
soil on which the nursing facility is to be constructed. Additional exposure comes
from increased traffic congestion and diesel from construction vehicles.
I have attached all referenced citations.

Petitioners' Exhibit 6
Copy of Statement of Public Comment Submitted by Petitioner
Eileen Salzig to Respondent NYSDOH on DEIS, dated May 19, 2014

PUBLIC COMMENT ON THE
DRAFT ENVIRONMENTAL IMPACT STATEMENT FOR
CON PROJECT # 121075-C, JEWISH HOME LIFECARE,
MANHATTAN REPLACEMENT NURSING FACILITY
WEST 97TH STREET BETWEEN COLUMBUS AND AMSTERDAM AVENUES
(DEIS PREPARED ON BEHALF OF JEWISH HOME LIFECARE BY AKRF, INC.)

Submitted 5/19/14 via email to:

Charles P. Abel
Director, Division of Health Facility Planning
New York State Department of Health
Room 1805, Corning Tower, Empire State Plaza
Albany, New York 12237
E~mail:

~~~.~~~~'"'"~''-~'"''·~~~~~~~~~~~~x~~~~,~~~~

The Draft Environmental Impact Statement completely minimizes and dismisses the
impact that shadows cast by this proposed project would have on open space and
sunlight-sensitive historic resources in the surrounding neighborhood. Approval of
this project would deprive citizens of the full use of public spaces and places. The
NY State Department of Health must recognize the willful deficiencies and
misrepresentations inherent in this and many other areas of the DEIS and previous
documentation by local stakeholders, and therefore declare a "no build" scenario.

According to the CEQR Technical Manual, sunlight-sensitive resources are those
resources that depend on sunlight or for which direct sunlight is necessary to maintain the
resource's usability or architectural integrity. Such resources generally include:
Public open space (e.g., parks, beaches, playgrounds, plazas, schoolyards,
greenways, landscaped medians with seating). Planted areas within unused
portions of roadbeds that are part of the Greenstreets program are also considered
sunlight-sensitive resources.

The proposed structure's excessive height of more than 275 feet triggered not one,
not two, but ALL THREE TIERS of the CEQR manual's required Screening
Assessment (Tier 1 Screening Assessment, resources within perimeter need additional
assessment; Tier 2 Screening Assessment, open space resources and historic resources
with sunlight-sensitive features identified; and Tier 3 Screening Assessment, direction
and length of shadows on open space and sunlight-sensitive resources).

According to the DEIS, the Tier 3 Screening Assessment identified the following
6 open spaces and historic resources that would be affected by shadows:
- Happy Warrior Playground (a "park" and "playground" that is also used by PS 163 as
its "schoolyard")
- Frederic Douglass Playground
- Broadway Malls
- Holy Name ofJesus Church
- St. Michael's Church
- Trinity Lutheran Church
It is significant to note that Happy Warrior Playground alone falls under 3 separate
categories that the CEQR Technical Manual defines as public open space: (1) parks, (2)
playgrounds, and (3) schoolyards. This testimony will specifically discuss Happy
Warrior.
The narrative analysis in the DEIS Chapter 3 claims to use state-of-the-art "computer
modeling and three-dimensional representations" to make its determinations, yet these
interpretations are presented in non-specific language, i.e., "could potentially," "is
likely," "somewhat" and "appear to be." Surely, computer modeling software in today's
high-tech world presents more tangible results from which definitive conclusions can be
drawn, rather than conclusions that are presented as opinion that is clearly biased toward
the proposed project's operator (JHL).
The shadow study narrative downplays the effect of incremental shadow on the Happy
Warrior Playground and those who use it in statements such as "a full tree canopy keeps
the area mostly in shade during the growing season when leaves are out" and "the garden
and tot lot appear to be limited access for the school students only" (p. 3-5). These
statements sound like excuses for allowing the proposed project to cast more shadow,
rather than impartial analysis of existing conditions. It is the duty of the NY State
Department of Health to fully scrutinize such statements and demand the details behind
them.
The "asphalt-surfaced section" discussed on p. 3-7 that would fall into shadow is one of
the major schoolyard spaces that PS 163 school children and children at Chabad of the
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West Side (a school located on the south side of West 9?1 Street) use throughout the
school day. Yet no mention is made of that specific use of the asphalt area and no effort
to documented its specific use was included in the DEIS.
The Tier 3 Screening Assessment states that Happy Warrior Playground would be
deprived of sunlight for up to 4.5 hours per day for part of the year, yet the conclusion (p.
3-8) finds that amount of time to be insignificant, and therefore expendable, to those who
use this precious open space. It states that "According to the CEQR Technical Manual,
the loss of direct sunlight on paved or hardscape open spaces that accommodate active
uses - such as basketball or tennis courts - is not generally considered significant,
although it depends on the specific nature and rates of utilization of each individual
case."

Had this "individual case" been even cursorily investigated, the "specific nature and rates
of utilization" could easily have been detected: it is not only used for basketball, the
paved space is used by more than 600 school children every day of the school year,
including in winter. The entire park (playgrounds and equipment, ball courts, park
benches, open spaces, schoolyard and asphalt paved areas) is used by thousands of
neighborhood residents and visitors during the remainder of its opening hours (before and
after school) and on weekends, YEAR ROUND.
Was it not critical while on the site visit to Happy Warrior noted in the DEIS, to engage
with PS 163 leadership (the elementary school that abuts the park) to find out exactly
how and when the school uses the park space and the asphalt schoolyard? JHL repeatedly
publicly states that it has met with 163 school leadership; it seems a significant oversight
that the topic of outdoor play space has not been discussed, which is what the DEIS
seems to indicate in the absence of hard facts or documentation of such conversations.
Ignoring this vital piece of information or willfully leaving it out of the DEIS may not
only deprive more than 600 children of healthy sunlight during outdoor activities, but it
shows weak research and ill-informed conclusions drawn by those who prepared the
DEIS. The NYSDOH should not accept analysis that is "not generally considered
significant"; the NYSDOH should demand analysis that is significant to this
particular space and all the conditions surrounding its exact use.
The DEIS further exposes its own inadequacies by stating that "the use of the playground
in winter is likely somewhat limited due to the cold weather." Where is substantiation for
this statement? What exactly is "likely" and "somewhat limited"? Where are the facts and
figures to prove that people don't go outside to use parks and playgrounds in New York
during cold weather?
To the contrary, the Central Park Conservancy's "Report on the Public Use of Central
Park, (New York, NY, April 2011)" presents detailed figures on public use of Central
Park during the cold months: 4.6 million people visit each winter season; 1.5 million per
month during December, January and Febrnary; 65,000 on a typical winter Sunday;
60,000 on a typical winter Saturday; and 40,000 on winter. (Figure 1.1, Seasonal and
Typical Daily Estimates, p.15). It also states that 70% o,fusers are New York City
residents.
Obviously, Happy Warrior is smaller and does not hit these numbers, but it is extremely
well used by the community year-round and like all parks in New York City, is a vital
place in which to enjoy sunlight - especially the precious few hours available during the
winter months.
Regardless of the season or how many members of the public are using the open spaces
and historic resources in question, the DEIS determination blatantly ignores the CEQR
mandate. Those who prepared this document on behalf of JHL would be culpable and the
NYS Department of Health would collude with them if they approve this project, because
individually and as organizations they are depriving citizens of the health and emotional

benefits of public open spaces in the West 9ih Street/Park West Village neighborhood.
Page 3-7 and the Conclusion both go on to discuss and then dismiss the significance of
how incremental shadow "would be cast for 10 minutes on a small portion of the
windows on the south fac;ade of St. Michaels Church."
Following below, I resubmit the full text of my comments dated October 2, 2013 [Exhibit
A] and September 17, 2013 [Exhibit BJ because these concerns, as well as almost every
other issue raised by citizens regarding the hazards of this proposed project and the
overwhelming evidence that supports those concerns, have so far been largely if not
completely ignored. By adding to and resubmitting these comments, I am giving the New
York State Department of Health another chance to do their job and protect its citizens by
looking at the strong facts at hand and to make a "no build" determination for JHL's
CON 121075-C request on West 9ih Street.
Thank you,
Eileen Salzig
784 Columbus Avenue, 8J
New York, NY 10025

EXHIBIT A (originally submitted to Charles Abel via email)

October 2, 2013
Public Comment on Draft Scoping Document for the
Environmental Impact Statement for Jewish Home Lifecare (JHL), Manhattan,
Replacement Nursing Facility Project, CERTIFICATE OF NEED #121075 C
Pursuant to Title10 N.Y.C.R.R Part 97, State Environmental Quality Review
Submitted to:
Charles P. Abel, Director (Acting)
Division of Health Facility Planning
New York State Department of Health
Room 1805, Corning Tower
Empire State Plaza, Albany, NY 12237
(via U.S. Postal Service and email to: dhfpdivoffice@health.state.ny.us)

This Comment document is in reference to the "New York State Department of
Health State Environmental Quality Review Draft Scoping Document for the Jewish
Home Lifecare (JHL), Manhattan Replacement Nursing Facility" dated June 5, 2013.
It specifically examines Task 6: Shadows, of the aforementioned Draft Scoping

Document.

Impact of the Shadow of a 2 0-Story Building
As stated in the Draft Scoping Document, "The CEQR Technical Manual requires a
shadow assessment for a Proposed Action that would result in new structures (or
additions to existing structures) greater than 50 feet in height or located adjacent to,
or across the street from, a sunlight sensitive resource. Such resources include
publicly-accessible open spaces, important sunlight-sensitive natural features, or
historic resources with sun-sensitive features."
Chapter 8 of the January 2012 CEQR Technical Manual issued by the Mayor's Office
of Environmental Coordination states that "a significant adverse shadow impact
occurs when the incremental shadow added by a proposed project falls on a
sunlight-sensitive resource and substantially reduces or completely eliminates
direct sunlight exposure, thereby significantly altering the public's use of the
resource or threatening the viability of vegetation or other resources."
Shadow and incremental shadow from Jewish Home Lifecare's proposed 20-story
nursing home facility on West 97th Street, Manhattan, would have permanent,
deleterious effects on many sunlight-sensitive resources in the immediately adjacent
and surrounding neighborhood.

The following four sections enumerate specific concerns in relation to Task 6:
1. Shadow Study Area

According to the Draft Scoping Document, JHL's "proposed building would be up to
approximately 280 feet in height" (Proposed Project Description, page 2). Section
312 of the CEQR Technical Manual states that "After the base map is developed, the
longest shadow study area is determined. The longest shadow study area
encompasses the site of the proposed project and a perimeter around the site's
boundary with a radius equal to the longest shadow that could be cast by the
proposed structure (see Section 314.8), which is 4.3 times the height of the
structure and occurs on December 21, the winter solstice."

To determine the shadow study area based on the formula mentioned above,
the EIS should use the proposed building's actual height, not "approximately
280 feet" as mentioned in the Draft Scoping Document.
Additionally, as directed in CEQR Technical Manual p. 8 and 9, the EIS should
use the "worst-case building envelope to determine the study area.
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2. Shadow and Public Open Space
In a large urban city like New York, people need sunlit open space for health and
wellbeing. To deplete urban open spaces of sunlight because towering structures

cast shadows upon them deprives citizens of the full use of the open spaces that we
support and maintain with our tax dollars.
The CEQR Technical Manual [Chapter 8, section 100] defines "Public Open Space" in
relation to "Sunlight-sensitive Resources of Concern" as follows: "All public open
space as identified in Chapter 7, "Open Space" (e.g. parks, beaches, playgrounds,
plazas, schoolyards, greenways, landscaped medians with seating)."
The following sunlight-sensitive Public Open Space in and around the proposed
West 97th Street site serves children as well as adults, and the community's large
senior population. We require that all Public Open Space on which JHL's 20-story
building would cast shadow be included in the EIS review of "Shadows." The EIS
should assess the impact of shadow and incremental shadow on the surrounding
neighborhood - and the short-term, long term and cumulative effects of such.

The EIS should assess shadow and incremental shadow in relation to, but not
limited to, the following Public Open Space in the Park West Village
neighborhood:
- PS 163 schoolyard, directly adjacent to and surrounding the main school building
- PS 163 playground, plus the PS 163 Learning Garden, directly next to the school's
kindergarten trailers, which received a neighborhood grant from Citizens
Committee of New York City in May 2013. Over the past two years, a designated
space on school grounds was transformed into a thriving environmental study
project where students grown and learn.
- Happy Warrior Playground (Amsterdam Avenue between 97th & 99th Streets),
including the "Goat Courts" basketball court, which hosts an annual tournament of
top teams from the city's summer pro leagues. During his tenure as a City Council
representative, Phil Reed fought long and hard to ultimately secure a $1.2 million
restoration of the park. This restoration reactivated Happy Warrior as a sunlitflooded recreational space for the neighboring elementary school, PS 163, as well as
children, teens, adults and the elderly who pack the park daily, even on sunny
winter days.
- Grounds of the Riverside Health Center, a NYSDOH facility on West 100th Street
between Columbus and Amsterdam Avenues.
- Grounds of the NY Public Library, Bloomingdale branch, on West 100th Street
between Columbus and Amsterdam Avenues.
- Frederick Douglass Playground on Amsterdam Avenue at lOOth Street.
- Play yard of NYC Administration for Child Services' Open Door Child Care Center,
820 Columbus Avenue, corner of lOOth Street and Columbus Avenue.
- Playgrounds and benches in front of and behind 788 Columbus Avenue, directly
adjacent to the proposed site.

- The large public Open Space oflawn and benches centered in the middle of Park
West Village between 792 Columbus Avenue on the north, 808 Columbus Avenue on
the east, 784 Columbus Avenue on the south and 788 Columbus Avenue on the west.
- Holy Name School and De La Salle Academy's "play street" (the block of 97th Street
between Amsterdam and Broadway, cordoned off daily when school is in session).

3. Shadows on Architectural Resources with Sun-Sensitive Features
The CEQR Technical Manual [Chapter 8, section 100] defines "Architectural
Resources" in relation to "Sunlight-sensitive Resources of Concern" as follows:
"Architectural resources are those features of architectural resources identified in
Chapter 9, "Historic and Cultural Resources," that depend on direct sunlight for their
enjoyment by the public."
JHL's proposed 20-story building would cast shadow or incremental shadow
directly on several churches and other buildings that qualify as Architectural
Resources. The EIS must assess the impact of shadows on their architectural and
sun-sensitive features, including stained-glass windows that were designed
specifically to capture sunlight, and design elements and architectural features that
depend on the contrast between dark and light. Such buildings would be negatively
impacted by shadow and incremental shadow from the proposed 20-story building.

The EIS should assess shadow and incremental shadow in relation to, but not
limited to, the following Resources with Sun-Sensitive Features:
- Holy Name Church and School, Amsterdam Avenue between 96th and 97th Streets.
- Saint Michael's Church (Amsterdam Avenue and 99th Street). In 1997, St. Michael's
became a Designated Historical Building on the National and State Registers of
Historic Places. Of particular note are the church's Romanesque stained glass arched
windows created by Louis Comfort Tiffany in the late 1880s, and its distinctive bell
and clock tower. St. Michael's also features nine medieval-style windows by Charles
J. Connick Studios on the Amsterdam Avenue side of the church, and windows by
American stained glass designers Maitland Armstrong, Walter Janes 1 Frederick
Wilson, F.L. Stoddard and J&R Lamb Studios.
- Trinity Lutheran Church (lOOth Street between Amsterdam and Columbus), which
is a Designated Historical Building on the National Register of Historic Places since
2009.
- Park West Village as a whole, an Architectural Resource that, according to
language used in CQER [Chapter 8 1 section 8-2], falls under a sunlight-sensitive
resource "planned to. maximize light by use of site planning and architectural
features, such as ... balconies."

4. Shadow in Relation to Other Tasks
The EIS should consider shadow in relation to Task 2, Land Use, Zoning and Public
Policy, by examining other projects expected to be built in the study area (especially
the NYCHA infill project planned for West 100th Street) that would be completed
before or concurrently with the proposed project, and how shadow from other
projects would affect overall shadow in this study area.
The EIS should consider shadow in relation to Task 5, Open Space, because shadow
would greatly affect the usefulness and enjoyment of open space by the area's
school children and neighborhood residents of all ages, including the potential
residents of JHL's proposed nursing home building itself.
The EIS should examine shadow in relation to Task 7, Historic and Cultural
Resources, because of the effect of shadow on the area's many architecturally
sensitive resources and those, including St. Michael's Church and Trinity Lutheran
Church, which are on the National (and State) Register of Historic Places.
The EIS should examine shadow in relation to Task 8, Urban Design and Visual
Resources, because Park West Village's Towers in the Park design specifically
created a light-filled environment for residents and the pubic that shadow would
further deteriorate.
The EIS should examine shadow in relation to Task 18, public health, because
blocked sunlight would adversely impact the physical and emotional wellbeing of
thousands of residents, especially those whose apartments directly front on the
proposed site. More than 400 apartments have windows that directly perimeter the
site, especially 784 Columbus Avenue and 788 Columbus Avenue, plus 120 West
97th Street, 160 West 97th Street and 765 Amsterdam Avenue; those who live there
would be permanently depleted of air and light in their homes.
The EIS should examine shadow a 270-foot building would cast in relation to Task
19, Neighborhood Character. The neighborhood character in and around the
proposed site is defined by both the Public Open Space described in "2" above, and
Architectural Features with Sun Sensitive Features described in "3" above.

JHL already received a zoning carve-out and approval from the New York State
Department of Health on September znct, 2008 for its Certificate of Need
application to rebuild its facility on its existing West 106th Street property. The
EIS needs to take this fact into consideration when evaluating the irreparable
impact that shadow from a new JHL high-rise development on West 97th Street
would have on the physical and social areas detailed above. The "No Action" and "No
Build" alternative to West 97th is for JHL to carry out its previously approved
development plans on its existing location at West 106th Street.

In addition, I verbally presented the following testimony to the New York State
Department of Health, elected officials and the general public on September 17,
2013, at the Public Scoping Hearing at PS 163, Manhattan:
The Environmental Impact Statement must examine how public health would be
affected by the construction of JHL's proposed massive development in our
neighborhood.
As a resident of 784 Columbus Avenue, which directly faces the proposed site, I'm
concerned for the health and safety of my fellow building residents and myself from babies and young children to seniors who've lived in Park West Village since
the fifties.
• JHL plans to use the driveway that is currently the only walkway to our front
entrance door as a road for all its access-a-ride vans, ambulances, visitor and staff
vehicles.
What happens when fire trucks, police, emergency vehicles or first responders need
to get to our building to help us? How will they make it through the nursing home's
private vehicular traffic that doesn't have enough room in that small space and will
be blocking road access? The state hospital code requires public health facilities to
accommodate vehicles within their lot lines, not on a public access road.
• JHL plans to put its loading dock on 97th Street - right next to our front walkway.
What happens when garbage trucks, medical waste carting services and supply
trucks have to back across our sidewalk? How safe will we be as pedestrians
walking up to our own front door? How loud will the trucks be, backing up with
pick-ups and drop offs day and night? How many rats will come to our home
because of the new attraction of this loading dock?
• JHL is a health care facility that gets our tax dollars.
What about our "public health" as residents of this neighborhood? What about the
extra garbage on the street, the fumes from JHL's vehicles idling under our windows,
the lack of air and light and shadows that a towering, out-of-scale building would
project on us? What about three-plus years of construction noise that would make it
impossible for those of us who work at home to work? What about the toxic lead
and god-knows-what-else that would be disturbed by construction and seep into
our homes? What about the long-term effects of all these stress ors on our physical
health?
Task 10: Hazardous Materials
Task 12: Solid Waste and Sanitation Services
Task 14: Transportation
Task 15: Air Quality
Task 17: Noise
Task 18: Public Health

All of these EIS tasks have a lot to answer to - for the residents of 784 Columbus
Avenue and all of our neighbors.
Thank you.
Submitted by:
Eileen Salzig
Park West Village resident
784 Columbus Avenue
New York, NY 10025

cc: Michael Bloomberg, Scott M. Stringer, Brian Cook, Melissa Mark-Viverito, Mark
Levine, Gale A. Brewer, Bill Perkins, Daniel O'Donnell, Karen S. Westervelt, Thomas J.
King, Esq., Robert G. Schmidt, James E. Dering, Robert Kulikowski, Amanda Burden,
David Karnovsky, Richard Barth, Robert Dobruskin, Nairn Rasheed, Carter H.
Strickland Jr., Chris Hawkins, Alyssa Cobb, Gina Santucci, Gail Benjamin, Venetia
Lannon, Mark Diller, Penny Ryan, Jack D. Homkow, Sara E. Stein, Nirav R. Shah, Anna
Levin, Joan Paylo, Celine Mizrahi, Andrew Cuomo (via web form), PWV Community

EXHIBIT B (submitted at public hearing at PS 163)

Testimony Presented by Eileen Salzig to the New York State Department of Health
on September 17, 2013, at PS 163 Manhattan.
RE: Public Comment on Draft Scoping Document for the
Environmental Impact Statement for Jewish Home Lifecare (JHL), Manhattan,
Replacement Nursing Facility Project, CERTIFICATE OF NEED #121075 C
Pursuant to Title10 N. Y.C.R.R Part 97, State Environmental Quality Review
The Environmental Impact Statement must examine how public health would be
affected by the construction of JHL's proposed massive development in our
neighborhood.
As a resident of 784 Columbus Avenue, which directly faces the proposed site, I'm
concerned for the health and safety of myself and my fellow building residents from babies and young children to seniors who've lived in Park West Village since
the fifties.
• JHL plans to use the driveway that is currently the only walkway to our front
entrance door as a road for all its access-a-ride vans, ambulances, visitor and staff
vehicles.
What happens when fire trucks, police, emergency vehicles or first responders need
to get to our building to help us? How will they make it through the nursing home's
private vehicular traffic that doesn't have enough room in that small space and will

be blocking road access? The state hospital code requires public health facilities to
accommodate vehicles within their lot lines, not on a public access road.
• JHL plans to put its loading dock on 97th Street - right next to our front walkway.
What happens when garbage trucks, medical waste carting services and supply
trucks have to back across our sidewalk? How safe will we be as pedestrians
walking up to our own front door? How loud will the trucks be, backing up with
pick-ups and drop offs day and night? How many rats will come to our home
because of the new attraction of this loading dock?
• JHL is a health care facility that gets our tax dollars.
What about our "public health" as residents of this neighborhood? What about the
extra garbage on the street, the fumes from JHL's vehicles idling under our windows,
the lack of air and light and shadows that a towering, out-of-scale building would
project on us? What about three-plus years of construction noise that would make it
impossible for those of us who work at home to work? What about the toxic lead
and god-knows-what-else that would be disturbed by construction and seep into
our homes? What about the long-term effects of all these stress ors on our physical
health?
Task 10: hazardous materials
Task 12: Solid Waste and Sanitation Services
Task 14: Transportation
Task 15: Air Quality
Task 17: Noise
Task 18: Public Health
All of these EIS tasks have a lot to answer to - for the residents of 784 Columbus
Avenue and all of our neighbors.
Thank you,
Eileen Salzig
784 Columbus Avenue, 8J
New York, NY

Petitioners' Exhibit 7
Copy of Statement of Public Comment Submitted by Petitioner
Walter Reinhardt to Respondent NYSDOH on DEIS, dated May 16, 2014

Public Hearing - DEIS
Jewish Home Lifecare's proposed 20 story nursing home on West 97th Street
next to PS 163. May 7 and May 8, 2014 (6:30 - 9:30PM)
Submitted By Walter Reinhardt, 784 Columbus Avenue, NY 10025

May 16, 2014

Mr. Charles P. Abel, Director
Division of Ifoalth Facility Planning
New York State Department of
Room 1805, Corning Tower
Ernpire State Plaza, Albany, NY 12237
Dear Sir,
I'm a concerned foadhl
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Both nights a JHL vice president as well as other HlL
supporters were
to
speak from the stage with no time constraints.
had to listen to their preposterous
rntionalizati.on of how a 20 story
could be slipped into our neighborhood· & be a
word
the stage that the
is still
approval. The
welcome addition as well!
JHL logo was projected for tho duration of the hearing.
Speakers from
cornmunity, all in vigorous, rational & united opposition to JTIL' s plans; were
not allowed on the stage. We had to speak frorn the floor of the auditorium.
were limited to
two minutes speaking thne. Our children, the population rnost at risk from the proposed
development, were not allowed to parade
hand made protest
around the auditorium.
The site of the proposed building is
parking lot of 784 CoJumbus
its paving
there is a proven high concentration of lead.
lot abuts PS 163, an elementary school is
across the street from Chabad Eady Learning Center, a nursery school, Should the
be
allowed to excavate, vast clouds of lead laden dust would cover the neighborhood. The toxic dust
would seep into the school & the Early Learning Center to endanger elementary nursery
school students, our most vulnerable population. '[he deleterious effects of lead on children; on
their minds & bodies, are well documented irreversible.
These facts wcri;) arnong those not mentioned frorn the stage by JHL speakers.
Since our neighborhood is noisy congested already, we have a great need to preserve the
arnenity of that predous open space that JHL covets. Covets Jhr a skyscraper! The JHL
connivers \Vere nrnm about what the (freenhousc Model .is supposed to be: low rise with easy
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access to the outdoors,
a suburban or rural location....... cJcfinitely not appropriate for a
eongestecL noisy, traffic snarled location like West 97 Street. (!t would work nmch better at
JHL 's present sight) On 97th Street; the Greenhouse Model wiU have to be built on bottom .
··-skyward. Quite a novelty! A novelty not imagined in the original Greenhouse concept Should
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Ninety.,,seventh Street is a rrwjor traffic a:ttery through the
east to west The
Colurnbus &
JS
horne two schools two
daily big delivery trucks big school
Add the foot traffic
the markets pins the residents activities.
The Ryan Elealth Center is also on the block causing traffic·· . .both vehicular pedestrian ...of
its own. The
with its added volume of traffic will bring 97th Street total gridlock! The
street is intennittently gridlocked . several til.nes a day ....... :without the JHL

T'he traffic studies com.missioned by JHL are superficial dead wrong. During the school year,
please sampl.e the traffic fbr an hour between 8 AM 6 PM any weekday to see huge volurne
& disorganization.
careful when
do so. It's a dangerous street
Friday mornings
our
natherimi:
r;lacc.
It
is
situated
...,,
..,,, .t
that day by the rnany trucks
street lining it
Into Friday
their fo:r:m.s.

fo. rmer's rnarket, a cherished year·,.round community
in front
's proposed site. Traffic is
hindered on
the
to the market They
on the
waiting to bring tents, sta!Js the
back to

Not Jnentioned by any of the
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THE

SEQR

HANDBOOK
3rd

Edition - 2010

Division of Environmental Permits
New York State Department of Environmental Conservation

Since it first appeared in March 1982, the SEQR Handbook has been a standard reference
book for state, county and local government officials; environmental consultants; attorneys;
permit applicants; and the public at large.
When the SEQR regulations were amended In January 1996 some of the information
included in the 2nd edition of the handbook, published November 1992, became out of date.
Requests for a new edition of the handbook have been steady. In addition, many people
have sent in suggestions, questions and topics for consideration for the next edition.
We've heard you! We have tried to address the topics, concerns and confusions that you
have identified. As with earlier handbooks, each topic will be presented in a question and
answer format.
We welcome your comments! To send comments, suggestions or corrections, please
e-mail. If you prefer to send comments via surface mail, you may send them to:
NYSDEC
Division of Environmental Permits
625 Broadway, 4th Floor
Albany NY 12233-1750

~---·-
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First Excerpt from NYSDEC, The SEQR Handbook, Jd Ed. (20 I 0)
Chapter 4, Pages 78-89
(subdivisions A. "General" and B. "Types of Impacts"
in division B. "Determining Significance").

examples, should the project sponsor needs any assistance. A project sponsor can always
obtain the services of a consultant but many project sponsors for Unlisted actions will find
that using the short EAF Workbook and the EAF Mapper are sufficient to answer the Part 1
questions.
The full EAF which is required for all Type I actions may require the services of a
consultant depending on the size and nature of the proposed project. The EAF Mapper
software will provide the answer to approximately 20 of the place-based questions
contained in Part 1 of the full EAF and the workbook will provide background information
and guidance, including illustrative examples. However, depending on the technical
capability of the project sponsor there may be questions that will require the services of a
consultant. Currently, many project sponsors for Type I actions hire consultants to assist
in the completion of the full EAF and the supporting materials needed for an application for
local and state permits. We expect that this will continue.

30. If I hire a professional consultant, will they have to follow the workbooks?
No. Project sponsors and agencies are free to use or not use the workbooks. The
workbooks are intended to serve as a resource tool on how to complete the EAFs.

31. Can the workbooks be used to challenge the information contained in EAFs?
If a project sponsor or agency has consulted the workbooks and used them to help in the
completion of an EAF and in the conduct of an environmental assessment, they should
have a solid record in support of their actions. The public (who has always played a major
role in the review of projects) could consult the workbooks as they submit questions or
comments on an environmental assessment.

In This Section You Will Learn:
what is involved in making a determinatjQ_n_otsignificanGe;----------------~·-·-------- -how-to-ass-essai-refffmpa-cts~-rela~dimpacts, primary and secondary impacts,
shortterm and long term impacts, and cumulative impacts; and,
options to address non quantitative impacts such as visual, community
character,growth inducement, economic cost and social impact.
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A. General
1. What is a determination of significance?

A determination of significance is the most critical step in the SEQR process. This is the step
in which the lead agency must decide whether or not a proposed Type I or Unlisted action is
likely to have a significant adverse impact upon the environment. If the lead agency finds
one or more significant adverse environmental impacts, it must prepare a positive
declaration identifying the significant adverse impact(s) and requiring the preparation of an
Environmental Impact Statement (EIS). If the lead agency finds that the action will have no
significant adverse impacts on the environment, no EIS is necessary and the lead agency
must prepare a negative declaration.
2. What is "significance"?

The SEQR regulations recognize the subjectivity of the term "significance".
Two key characteristics of possible impacts that should be considered in determining
significance are "magnitude" and "importance". Magnitude assesses factors such as
severity, size or extent of an impact. Importance relates to how many people are going to
be impacted or affected by the project; the geographic scope of the project; duration and
probability of occurrence of each impact; and any additional social or environmental
consequences if the project proceeds (or doesn't proceed). Each impact of an action must
be judged by these two characteristics. Generally, bigger impact (larger "magnitude")
projects are more likely to need more detailed analysis. The characteristic of "importance"
requires us to look at an impact In relation to the whole action. The short or long term or
cumulative nature of the impacts also need to be considered.

..

~----~·

For example, a bridge is proposed to cross a river. Potential erosion during construction
could be large In magnitude. If the stream into which the eroded soil would fall is presently
a relatively "muddy" stream, already carrying large quantities of sediment, the addition of
such a temporary load during construction would likely not be important. However, if the
same amount of material were to wash into a clear trout stream, particularly during_Qr_ __ .~
immediately following spawning, or to ~tle_g.Q'0/_nstream-ln-aprodoctive-wel:land, this
imQ§~l_should.be-viewed as·moFelmportant because of the high value of the wetland and
trout stream resources.
The SEQR regulations provide an orderly, comprehensive process for identifying those
actions that may be significant. However, SEQR allows implementing agencies the flexibility
to accommodate differing community settings and perceptions in assigning importance.
SEQR thus recognizes that different lead agencies in different locations in the state, using
the same techniques and information, may arrive at different determinations about the
environmental significance of a proposed action.
For example, a two hundred unit apartment project which may be environmentally
significant in a small town, may be insignificant if it were to be built in a large urban center.
Similarly, traffic, sewer, water and waste disposal issues may be of little concern in a city,
but may be major problems in a small town.
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3. What factors must a lead agency consider in making a legally sufficient
determination of significance?
·
In making a legally sufficient determination regarding significance, the lead agency must:
identify all relevant environmental impacts,
thoroughly analyze these potential impacts, and
provide a written explanation of Its reasoning in concluding that the proposed action
may cause, or will not cause, significant adverse environmental impacts (see 617.7).
The information and reasoning in a determination of significance should be presented in a
logical, comprehensive, understandable manner. A legally sufficient determination of
significance implies that a lead agency has in its possession, and can demonstrate that it
has considered at least the following:
the entire action (see Segmentation);
the environmental assessment form (EAF);
any other Information provided by the applicant, Including the underlying application;
the criteria for determining significance found in 617.7(c) ; and
any input from involved and interested agencies, interested organizations or other
groups of people and the general public.
Furthermore, the reasoning used by the lead agency in concluding that no significant
adverse impacts will be caused is essential in justifying a negative declaration. Also note
that "sufficiency" is distinct from the term adequate, which is found later in SEQR
(617.9(91(2.}) in the discussion of assessing whether or not a DEIS is ready for public
review.
In addition, the lead agency is encouraged to review its files on previous significance
determinations involving similar projects or geographic locations. It is important to
remember that each determination of significance an agency makes may provide guidance
for future determinations. To some degree these determinations set precedents and reflect
community values. Also, existing resource inventories that provide information about
significant environmental factors should be considered._____ -----~---------~--

..

------···-

~-·--"·---·

4. Are there specific criteria for determining the significance of an action?
Yes. The criteria are listed In 617. 7. These criteria assist the lead agency by focusing
attention on a wide range of important environmental considerations.
5. May other criteria than those listed in 617.7 be used to determine significance?
Yes. The list in 617.?(c) is illustrative, not exhaustive. Agencies may develop additional
criteria to those listed in 617.7(c), especially if past experience has indicated the importance
of particular considerations with respect to actions frequently encountered by an agency.
Such additional criteria should be developed and adopted in accordance with rules
governing individual agency implementation of SEQR, see 617.14(e).
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6. May an action with one or more significant adverse environmental impacts
receive a negative declaration if there are balancing social and economic
benefits?
No. The determination of significance is a threshold determination which should not balance
benefits against harm, but rather should consider whether a proposal has any probable
significant adverse impacts. Such balancing may only be done in Findings following an EIS.
For example, a sewage treatment plant designed to improve the environment may also
have significant adverse impacts due to its proposed location. In this circumstance, the lead
agency should not consider the benefits of the plant in making a determination of
significance, but should make a positive declaration on the action. However, any mitigation
measures proposed by the applicant as part of the action should be considered by the lead
agency In seeking ways to reduce or eliminate environmental impacts.
7. Can regulatory permitting conditions and normal administrative procedures
(such as a Town Engineer reviewing construction plans for adequacy} be
considered mitigation and thereby affect the determining of significance?
No. There may be situations where a developer agrees to make certain modifications to a
project while it is being reviewed and this should not be construed as mitigation. In such
cases, however, the need for mitigation may be lessened. Likewise, these modifications
should not be construed to be a substitute for a thorough assessment of the project for
significance of impact.
In Shawangunk Mountain Environmental Association v. Planning Board of the Town of
Gardiner (1990) , the court found that certain project conditions, agreed to by the
developer, which the planning board used as a basis for a negative declaration did not
justify the negative declaration that was issued. While the Court found that changes to the
project eliminated some impacts, the overall scope of the project was not substantially
reduced and the conditions did not clearly eliminate the issues of environmental concern.
8. Can an involved agency supersede the lead agency's determination of
significance in coordinated review?
----------~~-- -~--- ~--------

~~~----~--~

No. When coordinated review has occurred for Type I or Unlisted actions, the determination
of significance by the lead agency is binding on all involved agencies.
9. Can a negative declaration issued during uncoordinated review be superseded
by another agency determination that an adverse impact may occur?
Yes. In uncoordinated review, If one agency issues a negative declaration, another involved
agency also conducting uncoordinated review may supersede it by making a positive
declaration. As provided in §.17.6(blC.1lUD., If an agency conducting an uncoordinated review
determines that an action may have a significant adverse impact, it must then coordinate
review with other involved parties. At this point, the uncoordinated review ceases and
coordinated review is initiated. All agencies that have not yet made a final decision on the
proposed action must wait until completion of the SEQR process.
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10. How much time does the lead agency have to make a determination of
significance?

In cases Involving applicants for funding or approvals, the lead agency must make a
determination of significance within twenty calendar days of its receipt of an EAF and
application and other reasonably necessary information, or within twenty calendar days of
its establishment as lead agency, whichever comes last. For direct actions by an agency,
where there are no other parties involved and no "triggering" of the time clock by
submission, circulation or receipt of an EAF, a determination of significance should be made
as early as possible in the formulation of plans for an action, and before any authorization is
granted which commits an agency to a particular action.
11. Must an EIS be prepared for all Type 1 actions?

No. Type I actions do not automatically require an EIS. Conversely, Unlisted actions are not
automatically non-significant. The lead agency must determine the environmental
significance of Type I and Unlisted actions on a case-by-case basis.
B. Types of Impacts
12. Are the immediate impacts of an action all that must be considered in
determining significance?

No. An environmental assessment and a determination of significance must include
consideration of the potential for primary (direct) and secondary (Indirect) impacts, long
and short term impacts and cumulative impacts of an action.
13. What is meant by primary and secondary impacts?

A primary (direct) impact is one that occurs at the same place and time as the proposed
action and that is likely to occur as an immediate result of the action. For example, the
construction and operation of an office building may create traffic impacts from heavy
equipment operation, as well as additional commuting traffic.

j
i

i

~----- ~- Asecondary{indire-ct) impact is one which is reasonably foreseeable, occurs at a later time

or at a greater distance, and is likely the result of the action. There should be a reasonably
close causal relationship between the action and the environmental impacts. Secondary
impacts can be of a wide variety and may include growth inducing effects and other effects
related to changes in the pattern of land use, population density or growth rate, and air and
water and other natural systems, including ecosystems. For example, the construction and
operation of an office building may result in off-site construction of serv,ice facilities or
related businesses. Widening, crowning and paving of a narrow secondary road that is a
local "short cut," may result in increased development of the lands along the road. Changes
in population patterns or community character likely to be induced by a project have been
held by the courts to be relevant concerns in environmental review (see Chinese Staff and
Workers A$SOciatiQD.. et aj_,__,__y_,J;;:ity_of Nevy_York_et al,_1_~86).
14. What are short and long term impacts?

Short term Impacts are the immediate and temporary result of an action, for example,
noise, dust and truck traffic during construction of a building. Long term impacts are the

' Ii
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continuing impacts from an action over time, for example, impacts to community health
from the long term operation of an Industrial plant with substantial air emissions or the
commuting traffic resulting from the completion of a new office building.
In identifying and evaluating long term impacts, it is important to understand that some
impacts may have to be assessed In terms of significance over time. For example, while
local water supply may be adequate to support the initial stages of a residential
development, the supply may be inadequate to support that development at full build out
15. How far into the future must a lead agency look in making a determination of
significance?

There are no prescribed standards, but an environmental assessment must be limited to
impacts that are probable, not speculative. Any long term impact of an action which is
reasonably foreseeable must be considered. Potential for re-occurrence, frequency and
duration of occurrence may also be factors for determining significance over time. Also, if
the reasonably foreseeable potential impacts could be severe, even a low probability impact
should be considered.
For example, if a developer is planning to build a subdivision in two phases, it is
reasonable for the lead agency to assume that the second phase will be built to
consider the impacts of full build out of both phases on stormwater runoff, traffic
patterns, water and sewer capacity, and nearby wetlands or protected streams.
On the other hand, if a developer owns a large parcel of land, but applies for
approval to develop only a small portion of the property and asserts they have no
additional plans for the remainder of the property, it may not be reasonable for the
lead agency to require plans for a full build out. However, a lead agency may
generally address impacts as if the land were to be fully developed per local zoning.
16. What are cumulative impacts?

·-------~

Cumulative impacts occur when multiple actions affect the same resource(s). These impacts
can occur when the incremental or increased impacts of an action, or actions, are added to
other past, present and reasonably foreseeable future actions. _fumu_lativeJmpacts-can------·· result from a §'JrigJ~_action-or-from-a-number-of-im::liVioualTTminor but collectively significant
-actTOns-taking place over a period of time. Cumulative impacts do not have to all be
associated with one sponsor or applicant. They may include indirect or secondary impacts,
long term impacts and synergistic effects.
17. When must cumulative impacts be assessed?

Cumulative impacts must be assessed when actions are proposed, or can be foreseen as
likely, to take place simultaneously or sequentially in a way that the combined impacts may
be significant. As with direct impacts, assessment of cumulative impacts should be limited
to consideration of reasonably foreseeable impacts, not speculative ones.
Assessment of potential cumulative impact assessment should be done under the following
circumstances:
If two or more simultaneous or subsequent actions themselves are related because
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one action is an interdependent part of a larger action or included as part of
any long range plan;
o one action Is likely to be undertaken as a result of the proposed action or will
likely be triggered by the proposed action;
o one action cannot or will not proceed unless another action is taken or one
action is dependent on another; or
If the Impacts of related or unrelated actions may be incrementally significant and
the impacts themselves are related.
o

Another factor in examining whether two or more actions should be considered as
contributing to cumulative impacts, Is whether the two actions are in close enough proximity
to affect the same resources. Examples include construction along a single road segment,
hydrological connections, or demands on the same water or sewer system.

18. What are some examples where cumulative impacts should be considered?
A single action carried out in steps or phases, such as the construction of an
industrial park that will gradually add separate businesses that discharge to a single
receiving water, the construction of a residential subdivision in phases (each
increasing the traffic impacts at a common access point), or the rebuilding of a
highway including road widening and interchange reconfiguration.
A single action inducing one or more secondary actions, e.g., the expansion of a
public water system inducing residential subdivision of an area previously
constrained from growth due to the unavailability of potable water.
Two or more different actions occurring simultaneously e.g., placing of fill in a
wetland and discharging wastewater to the same wetland.
Two or more different types of actions carried out In a planned sequence, e.g., the
expansion of a sewage treatment facility in preparation for, and followed by the
development of a new residential area;
Repetition of the same type of impact, e.g., placing of fill in a wetland by several
different entities, or the construction of several residential developments that will
obtain water from the same source.
It is reasonable to assume that vacant lots in a growing development will be filled In.
This may be important in an area subject to severe erosion, an area with tld~-~
freshwater wetlands, or an ar_e_a_nQLser~ed-by-a-publicwatersystem-H1ath-as an
overtaxed-aq u ifeFBel·owlf_--

19. Is there a threshold for, limitations to, or boundaries on the number of actions
for which cumulative impacts must be considered?
There is no minimum or maximum number. If two or more actions affecting the same
resource(s) are proposed at about the same time, or one after the other, their cumulative
impact may be significant. If a third action Is subsequently proposed, the need to examine
cumulative impact may be even more important. For example, multiple developments using
the same road segment, sewage treatment plant or water supply may incrementally
increase existing impacts to a significant level.
Courts, however, have set some limits and standards for when a lead agency may consider
cumulative impacts. The lead agency must clearly articulate one or more specific basis for
requiring cumulative impact assessment:
the actions themselves can be demonstrated to be clearly related;
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two or more separate actions can be demonstrated to be likely to cause specific
impacts on a specific, single resource; or
two or more actions are proposed within a designated protected resource area for
which an adopted management plan exists.
Note that in all such cases, the lead agency must clearly articulate the functional
connections of potential impacts to resources, as courts have generally not accepted
proximity alone as a basis for requiring cumulative impact analysis.
20. Are there any other limitations on the consideration of cumulative impacts?

Some court cases have ruled on situations that appeared to be candidates for cumulative
impact analysis, but which were found not so due to lack of an adopted governmental longrange plan. In Long Island Pine Barrens Society, Inc. v. Brookhaven (1992), for example,
the petitioners commenced a proceeding to require that 224 discrete development projects
spread across three Long Island towns be made to consider their cumulative environmental
impact on the Long Island Pine Barrens. The court held that the adoption of various
protective laws, policies and directions to prepare a long-range plan for the Pine Barrens
was not a sufficient basis to tie the 224 developments together. The Court stated that the
existence of a broadly conceived policy regarding land use in a particular locale is simply not
a sufficiently unifying ground for tying otherwise unrelated projects together and requiring
them to be considered in tandem as 'related' proposals ... ". Also, in another instance, the
Appellate Division, Second Department, citing the Long Island Pine Barrens case, held that
just because various projects were proposed in the same critical environmental area that
fact did not by itself mandate the Town of Riverhead to evaluate and consider the
cumulative impacts of the projects together. See North Fork Environmental Council, Inc. v.
·
Janoski ( 1993).
21. Does a Lead Agency have any other mechanism to help it address cumulative
impacts?

Yes. Within SEQR, a lead agency may use a Generic Environmental Impact Statement
(GEIS)
to address impacts of multiple actions within a defined geographic
are~_(See_61l.10).---------- ------------------------rn -addition, preparation of a municipal comprehensive plan plus adoption of local zoning
consistent with that plan, allows a municipality to anticipate potential cumulative impacts
and design local land use rules to avoid those impacts.
22. What is a synergistic effect and how must it be treated for SEQR purposes?

Synergistic environmental impacts are caused by an interaction between two or more direct
adverse environmental impacts, where the combined impacts are more severe than the sum
of the Individual effects. For example, nitrogen oxides and sulfur dioxide air contaminants
have been demonstrated to have a more severe combined effect, as "acid rain", on certain
vegetation than either of these contaminants individually. When synergistic effects are likely
to be of environmental importance, they must be considered in a determination of
significance.
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23. Are there impacts on non-physical resources that should be considered when
determining significance?

Yes. There may be environmental impacts related to various community or regional values
not necessarily associated with physical resources. Examples would include visual impacts,
impairment of community character, growth Inducement and social and economic conditions
which are discussed below.
24. Why should the significance of visual impacts be considered under SEQR?

The courts have upheld inclusion of effects on scenic views as an element of the SEQR
review process, for example, in the case of a new radio transmission tower proposed to be
constructed near the F.D. Roosevelt estate on the Hudson River (see WEOK Broadcasting
Corp. V. Planning Board of Town of Lloyd 1992).
25. What methods or resources may a lead agency use in assessing potential
visual and aesthetic impacts?

Because the quality of an aesthetic resource cannot be determined by a precise formula and
because opinions may vary concerning the evaluation of visual impacts, there exists a
widespread, but erroneous, notion that aesthetics analysis is hopelessly subjective. Instead,
research has clearly established that landscape preference and perception are not arbitrary
or random, so that along with some variability there is substantial regularity in the
perceptions of significant adverse and beneficial visual impacts. It is upon this regularity of
human judgement concerning aesthetics that objective decision-making depends.
Developing an objective process for considering visual impacts is most effective if
undertaken before controversial projects appear. To establish or clarify values, policies and
priorities related to existing visual resources, agencies or municipalities should conduct an
inventory of visual resources within their jurisdictions. Such surveys need not be elaborate,
but are a recommended feature of any comprehensive planning process that the agencies or
municipalities may undertake. The prime objective is to be proactive and identify visual
resources that are significant within that jurisdiction and could be adversely affected by
potential development.
_ __
----------

-

-----

-- .----

To evaluate potential visual impacts likely to result from individual proposed projects, the
Visual EAF Addendum [(Appendix B of 617.20) (pdf, 936 kb)] may be used by the lead
agency to supplement the EAF. The Visual EAF Addendum form highlights the objective
components of visual impact analysis, such as:
Whether the value of the aesthetic resource has been established by designation?
For example: State Park, designated scenic vista, designated open space, etc.
How many people could observe the potential impacts?
Under what circumstances or contexts would the impacts be visible?
How far away from the aesthetic resource is the viewer?
When the responses to these and other pertinent questions are compiled about potential
impacts to aesthetic resources, the lead agency will know, for example, whether the
resource is designated as important, is viewed by thousands of people annually when they
use the resource (e.g. park), or if the potential impact is adjacent to that resource. Based

86

on this systematic assessment, the lead agency will then be able to consider visual impacts
in developing its determination of significance.
26. Has DEC developed any additional resources for assessing visual impacts?
The DEC guidance policy "8ssessiog and Mitigating Visual Impacts" (pdf, 302 kb) was
developed to provide direction to Department staff for evaluating visual and aesthetic
impacts generated from proposed facilities. The policy and guidance defines what visual and
aesthetic impacts are; describes when a visual assessment is necessary; provides guidelines
on how to review a visual impact assessment; differentiates State from local concerns; and
defines avoidance, mitigation and offset measures that eliminate, reduce, or compensate for
negative visual effects.
The cornerstone of the DEC guidance document is its inventory of aesthetic resources of
statewide or national significance. The scenic and aesthetic resources identified in the
guidance have all been protected by law or regulation, and are therefore special places that
the public has deemed worthy of protection due to the inherent aesthetic value associated
with the resource. For example, one category is state and national parks, which have been
established by government to protect unique resources, and are accessible for use and
appreciation by the public.
The DEC guidance defines State regulatory concerns, and separates them from local
concerns. However, the DEC guidance may be used as a model by other agencies or
municipalities. Once local authorities have officially identified locally important visual
resources, the guidance may be used to assist a lead agency in systematically evaluating
potential visual and aesthetic impacts from a proposed development.
27. How do visual impacts differ from community character impacts?
Visual impact assessment considers a single class of resource. While visual resources may
contribute to a community's perception of its character, a number of other resources should
also be assessed or evaluated to enable a more thorough description of a community's
character.
28. Why is "co~n:rnnity character.!!-an environmentaTISsue?-

--------~-

__ . --- -------- ---- ----·-

The Legislature has defined "environment" to include, among other things, " ... existing
patterns of population concentration, distribution or growth, and existing community or
neighborhood character" (see ECL 8-0105.6). Court decisions have held that impacts upon
community character must be considered in making determinations of significance even if
there are no other impacts on the physical environment.
29. How can you determine whether an impact upon community character may be
significant?
Community character relates not only to the built and natural environments of a
community, but also to how people function within, and perceive, that community.
Evaluation of potential impacts upon community or neighborhood character is often difficult
to define by quantitative measures. Courts have supported reliance upon a municipality's
comprehensive plan and zoning as expressions of the community's desired future state or
character. (See Village of Chestnut Ridge v. Town of Ramapo, 2007.) In addition, if other
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resource-focused plans such as Local Waterfront Revitalization Plans (LWRP), Greenway
plans or Heritage Area plans have been adopted, those plans may further articulate desired
future uses within the planning area.
In the absence of a current, adopted comprehensive plan, a lead agency has little formal
basis for determining whether a significant impact upon community character may occur.
Examples of actions affecting community character that have been found to be
significant include: the introduction of luxury housing into a working-class ethnic
community, and construction of a prison in a rural community.
Examples of actions found not to be significant include low income housing and
shelters for the homeless proposed to be located within existing residential areas.
30. What is growth-inducement?
Some activities will encourage or lead to further increases in population or business activity.
This type of secondary impact is called growth inducement. When conducting an
environmental assessment, it is important to recognize activities which may induce growth
because a consideration of the whole action must examine likely impacts of such growth,
such as the need for additional sewer, water and other services; increased traffic
congestion; or accelerated loss of open space.
31. What are some examples of growth inducement?
The following are examples of how actions may induce growth-related impacts:
The extension of public utilities such as sewer and water into an agricultural area,
previously not serviced by these utilities, may encourage non-farm development and
undermine the area's agricultural base.
The construction of a new prison in a rural community may result in the construction
of single family homes and support industries or businesses to serve the prison staff.
The construction of a new interchange on a limited access highway may cause the
construction of fast food establishments, motels and gasoline stations catering to
highway travelers.
~--~~~--~--~
The ~~p_aosion of-an-e)Eisting-sewagetYeatment plant may result in the construction
of additional single family homes and businesses within the plant's service area.
The stocking of a species of game fish in a particular water body may increase the
number of anglers using that water body, which may lead to the construction of
businesses catering to those anglers.
32. How do you assess the significance of growth inducement?
The method for determining the significance of an induced impact is the same as for any
other impact. First, consider the likelihood that the proposed action may induce further
development. Then, identify the type of activities and the impacts that would result and
determine whether any of them may have a significant environmental effect. When
discussing potential growth inducement, it is desirable to quantify or at least estimate the
anticipated growth, and to document predictions and data.
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33. Is growth inducement always an adverse impact?
No. Growth in and of itself is not always negative. If the growth induced by a project is
consistent with the applicable zoning and the community's comprehensive plan, it may be
viewed as a positive impact that has been planned for and beneficial to the community.

34. May determinations of significance be based on economic costs and social
impacts?
No. A determination of significance is based on the regulatory criteria relating to
environmental significance. If an EIS is required, its primary purpose is to analyze
environmental impacts and to identify alternatives and mitigation measures to avoid or
lessen those impacts. Since the definition of "environment" includes community character,
these impacts are considered environmental. However, potential impacts relating to lowered
real estate values, or net jobs created, would be considered economic, not environmental.
Social and economic benefits of, and need for, an action must be Included in an EIS.
Further, in the findings which must be issued after a final EIS is completed, environmental
impacts or benefits may be balanced with social and economic considerations.
(;,

In This Section You Will Learn about:

•

what is involved in the preparation and issuance of a positive declaration; and,
information on rescinding a positive declaration.

1. What is a positive declaration?

A positive declaration, or "pos dee", is a determination by the lead agency that an action
may result in one or more significant environmental impacts and so will require the
preparation of an EIS before agency decisions may be made regarding the action. The
positive declaration starts the EIS process.

2. Are there standards or thresholds for a positive declaration?
Yes. A lead agency must prepare a positive declaration if it finds, based on comparing the
information in the EAF to the criteria in the SEQR regulations (see 617.?(c)), that one or.
more adverse environmental impacts may be significant. The following are also
considerations:
The significant impact(s) must relate to an environmental effect. Economic or social
factors do not constitute a basis for a positive declaration.
The lead agency has taken a hard look at the relevant Impacts in assessing the
potential for significance.
The basis for the positive declaration is reasonably consistent with other
determinations of significance by the same agency, given similar facts.
Whether the project, as proposed, includes mitigation measures that would eliminate
one or more of the potentially significant adverse impacts, or reduce one or more
impacts to a level of non-significance.
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Second Excerpt from NYSDEC, The SEQR Handbook, 3d Ed (2010)
Chapter 5, Pages 117-133
(division C. "Contents of a Draft Eis")

Day 1
Sponsor files draft scope with lead agency; AND
Lead agency
o begins internal review of draft scope; d
o distributes draft scope to involved agencies and interested parties; and
o provides public notice of availability of scope (including announcing scoping
meeting, if any).
Days 2 - 19
Lead and involved agencies, interested parties and the public review draft scope.
Day 20
(Optional) Lead agency conducts scoping meeting with project sponsor, involved
agencies, interested parties, and the public.
Day 30
Involved agencies', interested parties', and general public's written comments due to
lead agency.
Days 31 - 59
Lead agency prepares final scope (which may involve additional consultations with
the project sponsor, involved agencies, or key interested parties).
Day 60
Lead agency distributes final scope to project sponsor, Involved agencies, and
interested parties.
A key factor in a lead agency achieving a sixty-day turnaround with sufficient working time
to prepare the final scope is early public notice of the availability of the draft scope. Other
advance coordination steps can also help meet the 60-day turnaround, including:
If a scoping meeting will be incorporated into some other regular meeting of the lead
agency, and that other meeting has a longer mandatory advance notice than
provided by this timetable, the lead agency can issue an announcement
"anticipating" discussion of the scope even before the draft scope is received.
If the lead agency will be making the scope available at multiple locations,
arrangements with those other locations should be set up even before the draft
scope is filed.
When the project sponsor has sufficient resources and an interest in doing so, the

sponsor preparing the final scope with input and guidance

from__th.eJ.ead-ageney-ean----·----~·

_ _ _ _ _ _ _ _ _ result-in-a-sh0tter-timetaNe-wltnfewer exchanges of paper.

In This Section You Will Learn about:
the content and acceptance of a draft EIS.
1. What is the purpose of a draft EIS?

The draft EIS is the primary source of environmental information to help involved agencies
consider environmental concerns in making decisions about a proposed action. The draft
also provides a basis for public review of, and comment on, an action's potential
environmental effects. The draft EIS accomplishes those goals by examining the nature and
extent of identified potential environmental impacts of an action, as well as steps that could
be taken to avoid or minimize adverse impacts.
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A close relationship should exist between project planning and the draft EIS for projects that
have been planned with environmental goals as integral considerations. This concept of
"good planning" was one of the objectives contemplated by the legislature when it passed
SEQR. A well-scoped draft EIS is evidence of this planning.
2. What information should a draft EIS contain?
The requirements for the general content of a draft EIS are provided in statewide SEQR
regulations at 617 .9(b). The EIS should focus on the potential adverse environmental
impacts of the proposed action, plus alternatives or mitigation which could avoid or
minimize the identified adverse impacts. The EIS therefore needs to contain sufficient
descriptions of the proposed action and its setting to provide appropriate context for a
reader to understand the analyses of impacts, alternatives, and mitigation, but should not
be an "encyclopedic" or overly technical document.
3. Are there specific requirements for the cover sheet of an EIS?
Yes. The standards are found in 617.9(b)(3). See also section SD of this handbook for
information on how to establish the dates which the cover sheet must contain.
4. Must every draft EIS follow the format as described in 617.9(b)?
No. The content of the document is much more important than the format. As long as all
of the elements identified in 617.9(b) are contained somewhere in the EIS, it is acceptable
to deviate from the sequence identified in the regulations. Many preparers find that placing
all of the impact and mitigation analyses in one section improves the EIS continuity, and
makes the document easier to understand. Remember, impacts Include irreversible or
irretrievable effects of the action, growth inducement, effects on the use and conservation
of energy, impacts on solid waste and coastal zone consistency, along with impacts on
individual resources.
An example of this format would be:
Cover Sheet
Table oLContents--

~~~~~~~-;----c;s~u~m;m~ary

Description of the proposed action
Environmental setting
Impacts/Mitigation
Alternatives.
5. How extensive should the draft EIS Summary be?
The Summary may be a narrative statement, or a substantial outline. It should contain a
brief description of the overall proposed action, and list the following:
i.
ii.
iii.
iv.

significant beneficial and adverse impacts;
mitigation measures proposed;
alternatives considered;
issues of controversy (if any); and
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v.

matters to be decided, including a listing of each permit or approval required
1
from every involved agency

6. What should be included in the description of the proposed action in the main
body of the EIS?

The description of the proposed action should contain:
i.
ii.
iii.
iv.

v.
vi.

The purpose or objective of the action, including any public need for, or public
benefits from the action, including social and economic considerations;
The location and physical dimensions of the action;
The background and history of the action, or site, where related to item i. above;
Timing and schedule for implementing the action, including construction and
operations phases, to the extent the information is available, or can reasonably be
estimated;
Relationship of the action to land use plans, zoning restrictions, and other adopted
plans and programs at the local, regional or state level; and
Identification of authorizations, permits and approvals required.

7. What are the distinctions among purpose, needs and benefits of an action?

Purpose is a goal or objective to be achieved. The purpose of most private project sponsors
is to make a profit from some development activity on their property. The purpose of many
public actions Is to meet a perceived public need and may include assisting in economic
development. Other public actions relating to laws and regulations may be for the purpose
of protecting public health or safety, or enhancing general welfare.
Need is a lack of something required, desirable or useful. The need for an action may be
public, private, or a combination of both. Public need may apply to publicly or privately
sponsored projects that satisfy a societal need, such as health care facilities, housing for the
elderly, or new industry in an area of high unemployment.
i
Benefit is something that promotes well-being. The benefits of an action relate to
_________ j_
satisfaction of need. An action may not always satisfy all identifle_d_oeecis.-F'or-examplB, a
new shopping iJlaza ne_ar:_i::esicisRtial-elevelop-rnent may provide the benefit of a convenience
------rooastore, but still not provide a needed supermarket. Benefits may also exceed perceived
needs and satisfy additional ones. For example, the extension of a public water supply to a
new affordable housing development may also benefit nearby residents who may be able to
connect to that new supply.

8. Why are social and economic considerations required in an EIS?

In reaching a decision whether to approve, approve with conditions, or deny, applications
for an action which is the subject of an EIS, each involved agency is required to weigh and
balance the public need and other social, economic and environmental benefits of the
project against identified environmental harm. Thus, for an agency to approve an action
with potential to create significant environmental damage, or to adversely affect Important
environmental resources, the agency must be able to conclude that the action which the
agency will approve, including any conditions attached to that approval, avoids or minimizes
anticipated impacts to the maximum extent practicable, or that public needs and benefits
outweigh the identified environmental harm. Where public needs and benefits cannot be
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shown to outweigh the environmental risks of a project, the agency may be compelled to
deny approvals for the action.
Each involved agency must conduct this balancing process for itself, in the context of its
underlying jurisdiction. This balancing process must be documented in the written SEQR
findings that each involved agency is required to make for a project that has been the
subject of an EIS (see Chapter 5-I Findings, Question 14, Why is consideration of social and
economic factors included within SEQR findings?).
9. Are there economic or social factors which are inappropriate for inclusion in an
EIS?
Purely economic arguments have been disallowed by the courts as a basis for agency
conclusions when concluding a SEQR review by developing Findings. Therefore, potential
effects that a proposed project may have in drawing customers and profits away from
established enterprises, possible reduction of property values in a community, or potential
economic disadvantage caused by competition or speculative economic loss, are not
environmental factors. See East. Coa~_t_Q_~_v..elonment_Coropany v. Kay and _Wal:Mart Stores
~the Town of North Elba.
Some social factors may be considered arbitrary, discriminatory, or speculative, and
consequently are inappropriate for inclusion in an EIS. Such factors may include, but are
not limited to, potential for crime, drug problems or psychological stress. These kinds of
social concerns may be raised by the public during the comment period or hearing on an
EIS. In such cases, they may be acknowledged, but given limited weight, when SEQR
findings are developed during the agency's final decision-making.
10. Is "need" weighed differently for privately-sponsored actions than for
government sponsored actions?
Yes. Government sponsored actions are typically designed to address a public need,
consistent with the concept of government accountability. Private actions, in a free market
economy, may legitimately be intended only for the purpose of making a profit. This
difference between public and private actions is reflected in the level and_natur:e-0f'..-------~----i
discussion about need in an ElS.
For example, if a municipality proposes to build a new road to provide better commuting
access to a downtown office district, the municipality must demonstrate that the public need
exists and that the project adequately responds to that need, For privately sponsored
actions, however, the required discussion of need depends on the project's potential for
adverse environmental impacts. If the EIS shows that the project's adverse impacts can all
be adequately mitigated, then a limited discussion of the applicant's need would be
sufficient.
There can be cases in which proposed privately sponsored projects would result in
unavoidable or unmitigatable adverse environmental impacts. Agencies must then balance
those adverse environmental impacts against social, economic and other essential
considerations in order to make their SEQR findings. In such cases, the EIS must document
any public need or benefits that may be associated with the project, so that agencies
making Findings may base their conclusions on information contained in the SEQR record.
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11. How can public need be documented?
The EIS should show how the proposed action is capable of serving a public use, benefit, or
purpose. For example, certain privately sponsored actions, such as a housing project for
the elderly, or a new Industry in an area with high unemployment, are capable of meeting
definable public needs. other potential components of public need which are frequently
cited Include increased tax revenues through additions to the local taxable base, or a
fulfillment of shopping, recreation or other service demands. Public surveys can be useful
tools for Identifying whether a need presently exists for a particular project, or to gauge
public acceptance of induced need.
The discussion of public need should be given a greater level of detail when there are
potential adverse impacts that cannot be reduced or eliminated. This is essential because it
is usually the public who will bear the burden of environmental impacts caused by the
action.
12. If a proposed action is compatible with local zoning, is this evidence of public
need?
While local zoning Is generally considered to reflect a community's goals, compatibility with
zoning should not be confused with public need. Sponsors of many privately proposed
actions may be able to demonstrate their compatibility with such indicators of public
development intent as locally adopted land-use plans, zoning ordinances, historic districts
and agricultural districts. To demonstrate public need, however, the sponsor must also show
what element of need a proposed project will satisfy. For example, the sponsor of a
proposed residential subdivision could demonstrate public need for additional housing if a
community with high housing occupancy has recently gained a major new employer.
13. Must the final plans for a proposed action be created for, and included within,
an EIS?
No. One of the basic purposes of SEQR Is to incorporate the consideration of environmental
factors at an early stage of project development. This often means that the EIS will be
prepared before final plans are available. Many applicants will be unwilling-t0-~re13are-final
site plans, subdivisiQD_plats-anci-stormwater-management plans during EIS preparation due
- - - - - - t o tile costs of those designs, and the possibility that changes will be required as a result of
the EIS review. While final plans are not necessary, the EIS should contain enough detail on
size, location and elements of the proposal to allow a reader to understand the proposed
action, the associated impacts, and to determine the effectiveness of any proposed
alternatives or mitigation.
As a general rule, the amount of detail regarding a specific impact in an EIS should depend
on the magnitude and importance of the impact. For example, if onsite stormwater
management is an Impact of concern, the EIS should determine the quantity of runoff using
accepted methods for calculating runoff, identify the structural and nonstructural measures
to be used for stormwater management, and identify the approximate location and size of
those structures.
14. Must an EIS contain a detailed discussion of site history?
The discussion need not be lengthy. However, a summary of the background or history of a
site with respect to previous activities there, or past proposals for Its use, may have a
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bearing on what is presently proposed. Similarly, the background of a legislative or
regulatory proposal may provide substantive arguments favoring Its adoption. Thus, the
nature and location of the proposed action will determine whether detailed historical
elaboration is necessary. In particular, omission of facts about earlier environmental
problems or issues at a site could be a fatal defect with respect to the adequacy of an
EIS.
15. What information is necessary in an EIS regarding the timing and scheduling
of a proposed action?

For proposed physical development activities, the description should recognize four major
project stages: (1) planning and design, (2) construction, (3) operation and maintenance,
and, where appropriate, ( 4) termination. Schedules for Individual phases of overall
projects, and for separate development of Individual elements, should be covered to the
extent information is available. Each project stage or phase may have different types of
potential impacts. In some instances, knowledge of the timing of certain construction
activities could be instrumental In mitigating potential impacts. For example, impacts on
fish spawning in a particular stream might be totally avoided by scheduling construction at a
different time of year.
With proposed actions which do not involve direct physical development (e.g., the adoption
of a zoning ordinance, the establishment of an historic district, or the granting of a permit
for a temporary use or activity), the discussion of timing should address such elements as
the effective date of the proposed ordinance or the duration of the approved activity.
16. In an EIS, how should one treat uncertainties associated with the timing of
subsequent phases of a proposed action?

Precise dates are not necessary, but general duration and sequencing of phases should be
indicated.
17. How should an EIS relate state and local plans and programs to a proposed
action?

i
I

-i-

_______T~h':.';e~releY.ance-of-existin§J-st-ate-or-10-calplans or programs will depend on the proposed
action. If the action involves the adoption of ordinances, laws, rules or regulations, it is
appropriate to show how these relate to existing programs or plans at state, regional,
county, or municipal levels. If the action involves a physical development, its relationship to
local and regional comprehensive plans for issues such as land use, water supply, sewage
collection and treatment, and solid waste disposal are likely to be important considerations
with respect to the environmental impacts of the action.
18. Why must a discussion of all likely approvals for an action be included in an
EIS?

The primary purpose of such a discussion in an EIS is to establish the roles of the various
Involved agencies in the action. The EIS should show the extent of the various
authorizations, permits and approvals required, so that all involved and interested parties
will be aware of the potential means by which identified Impacts may be avoided or
mitigated. While this information would have been included in the EAF, not all reviewers of
the draft EIS will have seen the EAF.
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19. How should the environmental setting of an action be described in an EIS?
The environmental setting of an action includes the existing environment, any existing uses
of the project site, and a general characterization of adjoining areas. If the proposed action
is a non-physical action, such as adoption of an ordinance or regulation, a description of the
present circumstances in the area affected by the action must be Included.
Within the EIS, the description of the environmental setting may be qualitative but should
be supported by quantitative information whenever relevant and reasonably available (for
example, the number of existing residential units adjacent to a project site). The
components of the environmental setting that relate to potential relevant impacts should
receive most attention in the description.
Where the action involves the expansion of an existing facility, the existing facility should be
included and described as part of the environmental setting. Only the expansion should be
considered and analyzed as the proposed action under SEQR.
20. How should potentially significant environmental impacts be discussed in a
draft EIS?
This section of the draft EIS should focus on the potential environmental impacts and issues
which were identified in the EIS scoping process. The description and analysis of potential
impacts should use the discussion of the environmental setting as a basis for comparison.
The discussion of potential impacts must be as objective as possible. Specifically, the
discussion of impacts may include quantitative or qualitative information as long as it is
sufficient to determine:
how likely it is that an Impact will occur;
how large the Impact will be;
how important the impact will be; and
the time frame during which the impact is likely to occur.
21. If a potential impact is beneficial rather than adverse, must it be covered in
the EIS?
While the main purpose of identifying and mitigating impacts is to limit or control adverse
impacts, it is relevant to also identify likely beneficial effects of the proposed action. These
considerations will be used by decision makers in balancing positive and negative effects in
the findings statement.
22. Why must alternatives be considered when the project sponsor has already
decided what is the best project?
An EIS has been required because potentially significant adverse impacts of the sponsor's
proposed project have been identified. An analysis of alternative project configurations or
designs will enable the lead agency to determine if there are reasonable, feasible
alternatives which would allow some or all of the adverse impacts to be avoided while
generally satisfying the sponsor's goals. A project sponsor generally develops its project
proposal based solely on its own goals and objectives. These goals and objectives may not
include maximum protection of environmental factors, and are not always shared by the
reviewing agencies or the public. Requiring that reasonable alternatives be discussed allows
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a reviewer to independently determine if the proposed action is, in fact, the best alternative
for that project when all environmental factors have been considered.
23. How should the lead agency determine which alternatives should be discussed
in the EIS?
The goal of the alternatives discussion In an EIS is to investigate means to avoid or reduce
one or more identified potentially adverse environmental impacts. Part 617 further requires
that the alternatives discussion include a range of reasonable alternatives which are feasible
considering the objectives and capabilities of the project sponsor. In general, the need to
discuss alternatives will depend on the significance of the environmental impacts associated
with the proposed action. The greater the Impacts, the greater the need to discuss
alternatives. The discussion of each alternative should specifically include an assessment of
its likely effectiveness in reducing or avoiding specific impacts.
For projects such as the construction of a residential subdivision or an office building, it is
not necessary for every possible alternative density or size to be discussed. A range such
as the density or size permitted under the existing zoning, the density or size after taking
into consideration environmental constraints (wetlands, steep slopes, etc.), and the density
or size if clustering were to be used, may be reasonable alternatives.
24. Are there specific kinds of alternatives that should be considered?
This will depend on the nature of the proposed action. Paragraph 617.9(b)(5)(v) of the
statewide SEQR regulations suggests that, in .addition to the "no action" alternative, it may
be appropriate in a draft EIS to consider alternative:
sites;
technologies;
scale or magnitude of action;
project designs;
timing or phasing of action;
uses; and
types of actions.

j_

25. When is an alternative "reasonable"?
What constitutes a "reasonable" alternative will depend on the nature of the proposed
action, the nature and range of potential adverse impacts, the sponsor of the action, and
the general nature or class of the possible alternative. For example, government sponsors
have a greater obligation to consider alternative locations than do private sponsors; and not
all technological alternatives will be relevant to all classes of proposed actions.
26. Under what circumstances should a discussion of alternative sites be included
in the EIS?
Paragraph 617.9(b)(5)(v) ('g') specifically states that for private applicants, alternatives
may be limited to sites which the sponsors own or have under a purchase option. For direct
government actions, however, there is no parallel limitation, because governments are
presumed to have ability under eminent domain to acquire any appropriate site.

124

Examples of situations where a discussion of alternative sites for a proposed action would
be reasonable include:
A project which is a direct action of an agency;
A project sponsor who has already evaluated alternative sites in developing the
proposal for a private action, and desires to include that analysis in the draft EIS; or
Any case where the suitability of the site for the type of action proposed is a critical
issue, in which case a conceptual discussion of siting should be required.
27. When is it appropriate to include a discussion of alternative technologies in the
EIS?
A discussion of alternative technologies Is appropriate when:
The alternative technology has the ability to avoid or significantly reduce potential
environmental impacts;
The cost of the alternative technology is not prohibitive, where prohibitive does not
mean merely less profitable; or
The alternative technology has been proven effective in comparable situations.
28. When is it appropriate to include a discussion of alternative scales or
magnitudes of action in an EIS?
Consideration of alternative scales or magnitudes may be reasonable under the following
circumstances:
Some or all potential impacts of the action can be avoided or reduced by a change in
project size;
The change In project size does not reduce the project to the point where it will no
longer serve its intended function. For example, a communication tower may require
a minimum height for effective operation; or
The reduction in project size may decrease potential profit but does not make the
project infeasible.
---+
I

_______29._When--is--it-appropriate-to--include a Cliscussion of alternative project designs in
an EIS?
Consideration of alternative project designs may be reasonable under the following
circumstances:
Some or all potential impacts of the action can be avoided or reduced by a change
in project design, such as a change in traffic ingress/egress to direct traffic away
from a quiet residential street to a county road, or a change in the facade of a
structure to make it more compatible with Its surroundings; or
The alternative design may increase the overall project costs but the increase is not
prohibitive.
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30. When is it appropriate to include a discussion of alternative timing or phasing
in an EIS?
Consideration of timing or phasing alternatives may be reasonable In the following
circumstances:
The timing or phasing are necessary to avoid impacts to seasonal or temporary
aspects of environmental resources, such as spawning or nesting seasons for certain
fish and wildlife; or
The timing or phasing alternative would not delay the start or extend the overall
schedule of a proposed action to the point that project feasibility would be
threatened.
31. When is it appropriate to include a discussion of alternative uses or types of
actions in an EIS?
Consideration of an entirely different use or action may be reasonable in the following
circumstances:
The proposed action does not conform to the current zoning of the site, in which case
comparison to the use allowed under the existing zoning may be Informative;
The alternative action being considered may produce significantly fewer Impacts
while not significantly compromising the overall objective of the proposed action.
For example, adding an anchor store to a mix of businesses in a shopping mall may
have fewer noise and traffic impacts than would a theater or nightclub; or
The project sponsor has a diverse range of development experience and has
demonstrated capability to manage a number of different types of development.
32. What is the "no action" alternative?
The "no action" alternative must always be discussed to provide a baseline for evaluation of
impacts and comparisons of other impacts. The substance of the "no action" discussion
should be a description of the likely circumstances at the project site if the project does not
proceed. For many private actions, the no action alternative may be simply and adequately
_ _ _ _ _a_d_d~r_e_ss_ed b'y' ldentifying_tbe_dlrecUinanclal-effocts-of-not-unElei-ta~lng-the-aetion1or-by-------
descrlbing the likely future conditions of the property If developed to the maximum allowed
under the existing zoning.
The discussion of the "no action" alternative can be particularly relevant for agency direct
actions where the expenditure of public funds must be justified. In addition to impacts that
are purely environmental In nature, government actions can affect setting, community
character, and even local demographic or economic trends.
33. Is there a way to limit the amount of detail in the EIS while still allowing an
adequate comparative assessment of alternatives?
Yes. For most actions, it is sufficient to use existing information to create reasonably
comparable assessments of alternatives. This information may consist of references to
existing documents or other studies; projections based on explicitly stated, reasonable
assumptions; or evidence that clearly excludes an alternative from consideration.
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On the other hand, for projects with many significant impacts, or projects likely to
significantly affect public health and safety, it may be reasonable to develop a full discussion
of each alternative. This is especially true when comparing alternative technologies, for
which fully detailed modeling is often the minimum level of information necessary for a
comparative assessment.
In general, a reasonable test of the adequacy of the discussion of an alternative, is to ask if
the information provided is sufficient for a decision-maker to identify the alternative that
minimizes or avoids adverse environmental Impacts to the maximum extent practicable.
34. If one or more alternatives which require no agency discretionary decisions or
approvals are available, must these be included among the alternatives in a
draft EIS?
Actions requiring no discretionary decisions by any agency are not subject to SEQR.
However, such "as-of-right" alternatives may be analyzed in a draft EIS to provide
additional bases for comparison with other alternatives. There can be cases where "as-ofright" alternatives are more likely to cause significant adverse environmental impacts than
would the action requiring agency approvals.
35. If an adverse environmental impact cannot be avoided or fully mitigated, how
must the EIS discuss that impact?
Certain adverse environmental impacts can be expected to occur regardless of the
mitigation measures employed; for example, there is typically permanent loss of vegetation
when building a new facility and any related parking. Because such unavoidable Impacts
must be factored into final agency decision making, the SEQR regulations provide that an
EIS must contain an identification and assessment of impacts that cannot be avoided or
adequately mitigated. The discussion of unavoidable impacts must meet the same
substantive requirements as all other discussions of impacts and alternatives.
36. How should the EIS address irreversible and irretrievable commitments of
resources?
The extent to which a Qroposec:La.ctiQn_may_cause_permaoeoLloss-of-one-or-mor:tT--------environmental resources should be identified as specifically as possible based upon available
information. Resources which should be considered include natural and man-made
resources that would be consumed, converted or made unavailable for further uses due to
construction, operation, or use of the proposed project, whether those losses would occur in
the immediate future, or over the long term. Examples Include the filling of wetlands;
paving over or construction on valuable agricultural soils; use of non-renewable, or nonrecyclable materials in new structures; and use of fossil fuels in construction or operation of
the project.
37. What is "mitigation"?
To mitigate means to make something less severe, or to alleviate a harsh or hostile
condition. For SEQR purposes, mitigation may be defined even more broadly; in addition to
considering measures which could reduce or minimize adverse environmental impacts,
measures which could produce beneficial impacts may also be considered.

127

38. How should mitigation relate to impacts identified in the EIS?
A discussion of feasible mitigation measures which could address specific Identified impacts
is a fundamental component of every EIS. The mitigation discussion can allow a project
sponsor to offer constructive ways to reduce one or more identified environmental impacts
associated with the proposed action. Mitigation may include measures offered voluntarily
by the project sponsor. It is important that any mitigation offers should be practical
preventative, remedial, or compensatory procedures that the sponsor can actually
accomplish.
Mitigation measures may also be required by any Involved agency with appropriate
jurisdiction as conditions which are incorporated as part of its final decision on the action.
When mitigation measures are made part of the enforceable standards within an agency's
final approval, that agency creates a means to ensure that environmental impacts will be
reduced to the maximum extent practicable, as SEQR requires. This aids the decision
making agencies in balancing positive and negative aspects of a proposed action.
39. What are some common mitigation measures?
Some common mitigation measures include:
Modifying project footprint, such as clustering of structures, to reduce the area
impacted and preserve open space;
Screening and landscaping, such as earthen berms, hedgerows, or plantings to
protect existing sensitive views or vistas;
Use of alternative landscaping in place of lawns to improve recharge to aquifers and
reduce fertilizer needs;
Reclamation and restoration, such as pond dredging, reseeding of excavated or
graded sites, and use of project wastes for land reclamation;
Careful timing, such as dredging during winter months to minimize plankton blooms,
conducting stream disturbances to avoid fish spawning seasons, and scheduling daily
construction/operation hours to minimize noise impacts on local receptors;
Monitoring actual levels of predicted impacts, for example, air emissions, quality of
water discharges, or noise generation, during construction and during a defined
initial period of operation, to ensure effectiveness of control measures;_ _ _ _ _ _ _ _ _ _ _~
R-equiring construction-phase precautions, such as erosion and sedimentation control
(siltation ponds, silt fencing, or mulching), dust control and minimization of land
clearing for construction; or
Adding turning lanes, modifying traffic flows or providing access to public transit to
reduce predicted traffic impacts.
40. Must mitigation of non-significant impacts be addressed?
Sometimes. Where potentially significant cumulative impacts have been identified, even
though individual component impacts may be non-significant, mitigation measures should
be considered in the EIS, along with mitigation for other impacts of the proposed action or
impacts of other projects. In addition, It may be in the interests of a project sponsor to
offer mitigation for lesser impacts, in order that they may be taken into consideration in the
balancing of the positive and negative aspects of the proposed action.[See also
Determination of Significance, beginning with Question 16].
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41. Must all identified significant impacts be mitigated?
No. Mitigation of impacts must occur to the fullest extent practicable. Each agency must
balance the need for particular mitigation on an individual project taking into account social,
economic and other essential considerations. However, to support the balancing, the EIS
must discuss the full range of potential mitigation measures.
42. Is off-site mitigation permissible?
In some cases, mitigation on the project site may not be feasible or would not adequately
address an identified impact. In such circumstances, some form of off-site (or
compensatory) mitigation may be offered. Off-site mitigation may address a shared impact,
or may be an environmental benefit not directly associated with the proposed project that
serves as a trade-off for unavoidable impacts on-site. Off-site mitigation should be explored
only after all other reasonable means of reducing an Impact have been considered. Some
examples include the purchase of an off-site wetland, or creation of a new wetland;
restoration of a degraded parcel within the general area of the project; or donation of land
for recreation or park purposes.
43. How should growth-inducement be covered in an EIS?
Growth-inducing effects of an action may not be perceived as environmental issues, and
may even be seen by project supporters as economic or social benefits. However, induced
growth may be the prime source or cause of secondary environmental impacts.[See also
Determination of Significance., beginning with Question 30). The growth inducement section
of an EIS should thus describe any further development which the proposed action may
support or encourage, such as:
i.

ii.

attracting significant increases in local population by creating or relocating
employment, or by providing support facilities or services (stores, public services,
etc.), or
increasing the development potential of a local area, for example, by the extension
of roads, sewers, water mains, or other utilities.

When discussing growth inducement in the EIS,J.Us imQortant to quaotify_growth_effects-to---~
the extent possible given available information, and to document sources of data and
growth predictions. The purpose of the discussion of growth inducement in the EIS is to
enable involved agencies to reach findings concerning both positive and negative effects of
induced growth in the area of the proposed project.
44. What must be covered in an EIS regarding the use and conservation of energy
resources?
The EIS should contain a description of energy sources to be used during both construction
and operational phases of the proposed project. Anticipated levels of demand or
consumption should be quantified or estimated as accurately as possible given available
information. In addition, the EIS should also discuss alternatives and mitigation which could
reduce energy and fuel demands during construction and long-term operation.
DEC has recently developed a policy to guide its own staff in assessing energy use and
related greenhouse gas (GHG) impacts of proposed projects which are subject to EISs.
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Guidance provided includes methods for quantification of energy demands and resulting
GHG emissions plus a range of possible measures to reduce energy demands from proposed
projects.

45. Why must GHG be included in the energy use and conservation discussion?
There is a broad international scientific consensus that human activity-generated GHG
emissions are driving global climate changes. These climate change impacts are the
collective result of past and ongoing GHG emissions from industrial, transportation,
commercial and domestic energy use as well as emissions from facilities like landfills,
wastewater treatment plants, and very large livestock operations. Because global climate
change impacts are becoming increasingly severe, dramatic reductions In GHG emissions
are needed to minimize additional future impacts. GHG emissions sources are dispersed
across economic, geographic, and demographic sectors, therefore, controls must be
implemented across a similarly wide range of activities. Analysis and comparison of energy
demands, including means to reduce energy use, within an EIS will enable involved
agencies to identify reasonable energy conservation measures in their SEQR findings; by
doing so, individual project contributions to GHG emissions can be minimized.
Furthermore, federal case law has repeatedly supported requiring GHG analyses in federal
EISs, while several New York academic legal articles have argued strongly that SEQR's basic
mandate demands that GHG emissions be addressed in NYS EISs. [See also Notable Court
Decisions on SEQR].

46. Are there specific energy conservation measures which should be addressed in
an EIS?
No, there are not measures that must be considered in every case. However, based on the
specific energy demands of a proposed project, measures such as those on the following
partial list should be included as alternatives or mitigation in the energy use and
conservation discussion of an EIS:
I'

i.

\_

ii.
iii.
iv.

v.

vi.

Modify overall project layout to minimize internal travel distances and optimize
ability to use structure orientation and design to minimize energy demands;
Incorporate methods to reduce fuel costs for structurnLbeating_or_cooling;-for:--------~·
example, insulation, heat pumps, or high-efficiency insulated windows;
Include on-site energy sources not requiring fossil fuels, such as solar or wind
generation, in project designs;
Implement energy-efficient interior layouts and designs, Including use of low-wattage
lights, strategic layout of lighting, use of reflective materials and re-circulation of
heat produced by lights;
Investigate opportunities for recycling, such as use of construction products
fabricated from recycled materials (such as recycled carpet squares, reprocessed
glass tiling, or rubber floor coverings produced from waste tires), or using waste
heat from an industrial plant to heat nearby facilities; and
Optimize indirect energy conservation benefits, such as locating and designing a
facility to accommodate mass transit, using shuttle buses to serve a facility, or
designing a new development to minimize commuting and shopping travel distances
while improving "walkabillty" within the development.
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Proposed energy conservation measures which go beyond the minimum requirements of the
State Energy Conservation Construction Code (9NYCRR Parts 7810 through 7816) should be
specifically identified, such as LEED or Energy Star.

47. What must be addressed in an EIS regarding impacts on solid waste
management?
Although some solid waste management issues may have been discussed elsewhere In the
EIS in conjunction with development infrastructure or public service needs, explicit
requirements added to the SEQR statute by the 1990 Legislature require that an EIS include
a discussion of the impacts of a proposed action on solid waste management, where
applicable and significant.
The draft EIS should note whether or not any aspect of the proposed action would generate
any classes of solid waste, or would involve the transport or disposal of any solid waste. If
so, the nature and amount of potential wastes should be identified along with the proposed
methods of disposal. Further, when solid waste will be produced or handled as part of the
proposed project, the draft EIS should analyze whether these activities would result in
significant impacts based on the quantity or type of waste involved, or related to difficulties
in handling those wastes. Where significant impacts are identified, alternative methods of
handling and disposal, including waste minimization and re-use, should be addressed, as
should mitigation of impacts. Time frames for both production of waste and the use of
various disposal methods should be provided where applicable, and secondary impacts due
to transport and disposal off-site should be discussed.

48. What is a "reasonably foreseeable catastrophic impact", and must it be
covered In an EIS?
A "catastrophic impact" is one which Is life threatening to a number of individuals; would
cause extreme hardship to their physical well-being; or would cause widespread destruction
of natural resources as a result of a proposed action. An impact is "reasonably foreseeable"
if It could occur as a result of the action, even if the probability of such an occurrence is
small. Note that the potential extreme hazards are inherent in the nature of the proposed
activities, and can often be exacerbated by the large scale of the proposed action. Such
actions as the development and operation of oil su12ertanker por.ts,-1iquid_pr:opane-or:-liquici------~
------,,,,,a·turalgas sforage facilities, or hazardous waste treatment facilities may have such
catastrophic impacts, whereas large shopping malls, residential developments or office
complexes will not.
Reasonably foreseeable catastrophic impacts must be acknowledged and identified in an
EIS. The discussion should include descriptions of areas, populations or resources
potentially affected; a general discussion of the likelihood that the catastrophic impacts
would actually occur; and a discussion of alternatives and mitigation measures intended to
prevent such catastrophic impacts, including measures which have been incorporated into
the proposed project design.

49. What if insufficient information is available about the chances for or
consequences of reasonably foreseeable catastrophic impacts?
Section 617.9(b)(6) provides that when information about a reasonably foreseeable
catastrophic impact to the environment is unavailable because the cost to obtain it is
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exorbitant, or the means to obtain it are unknown, or there is uncertainty about its validity,
and such information is essential to an agency's SEQR findings, the EIS must:
I.
ii.
iii.

identify the nature and relevance of unavailable or uncertain information;
provide a summary of existing credible scientific evidence, if available; and
assess the likelihood of occurrence, even if the probability of occurrence is low, and
the consequences of the potential impact, using theoretical approaches or research
methods generally accepted in the scientific community.

50. What must be discussed in an EIS about consistency with state coastal
management policies and local waterfront development programs approved
under Article 42 of the Executive Law?
If a state agency is involved in an action for which an EIS will be prepared and the proposed
action will occur within the New York State coastal area along the Great Lakes or the
Atlantic Ocean and its estuaries as defined in Article 42 of the Executive Law, the EIS must
contain a discussion of the effects of the proposed action on, and its consistency with,
applicable state coastal management policies. Within any portions of the New York State
coastal area where local waterfront revitalization programs have been approved, the EIS
must contain a comparable discussion of the effects of the proposed action on applicable
policies of the local revitalization program.[See 617.9(b)(S)(vi)]. See also Chapter Sc of this
Handbook, Waterfront Revitalization and Coastal Areas Programs.
51. Must coastal or LWRP policies be considered only when a state agency is lead
agency?
No. Even when a local agency is serving as lead agency, the state agency must still comply
with the consistency review requirements of Article 42. Accordingly, the Involved state
agency should work closely with the local lead agency to ensure that an adequate discussion
of coastal issues is incorporated into the EIS.
52. Must local agencies address coastal program consistency in an EIS if no state
agencies are involved in the action?
_ _ _ _ _ ___._.N=o-'--._T'-'-h~e~r=e~is~no reciilltemBnLfo_r_Lo_caLgo~ernmeDts-to-addt:ess-coastal-prngr:am-GGRsistenGy-----1

under Article 42 unless a state agency is involved in the overall action. However, if the local
government has an approved local waterfront revitalization program, it has an obligation to
discuss the relationship of the proposed action to such program as part of its description of
the overall action in the EIS.
53. What appendices and supplemental documentation should be included in a
draft EIS?

The following are typically included as appendices to the draft EIS:
i.
Ii.
Iii.
iv.

list of studies, reports and information considered and relied on in preparing the
statement;
list of all federal, state, regional, or local agencies, organizations, consultants and
private persons consulted in preparing the statement;
technical exhibits;
relevant correspondence regarding the projects.
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54. Must lengthy technical exhibits be included in every copy of the draft EIS?
When long or graphically elaborate technical exhibits must be made public, it is not
necessary that they be distributed to every party requesting a copy of the draft EIS.
Summaries of such technical exhibits should be included in all copies of the draft EIS.
Sufficient copies of the detailed exhibit, as a separate document, should be provided to the
involved agencies and made available in public locations, such as local libraries.

In This Section You Will Learn:
how completeness and adequacy are assessed in a review;
the role of lead agency and involved agencies in the review of a DEIS; and,
how the public is involved In the review of the DEIS.
1. Who determines the completeness and adequacy of a draft EIS for public review
and comment?

The lead agency must decide whether a draft EIS is complete and adequate for public
review and comment, keeping in mind that the purpose of the public comment period is to
allow all involved agencies and the public to review the draft EIS and comment on its
merits.
2. What is the basis for determining the adequacy of a draft EIS?
The lead agency should rely on the standards in 617.9, which describe the required content
of EISs. Additionally, a written scope, if one was prepared, provides a detailed catalogue of
the materials which the lead agency identified as necessary for inclusion in the EIS. The
lead agency should ensure that all relevant information has been presented and analyzed,
but should neither expect nor require a "perfect" or exhaustive document. The degree of
detail should reflect the complexity of the action and the magnitude and Importance of likely
impacts.
f~------A~d~r~a~ft~E~I~S_t~h~at is ade_quate_to_be_accepted_for_public-review-shoLJld-desGribe-the-prn!Josed----

action, alternatives to the action, and various means of mitigating impacts of the action.
The draft EIS should identify and discuss all significant environmental issues related to the
action, however, the draft EIS will not necessarily provide a final resolution of any Issues.
Since one of the major purposes of a draft EIS is to give the public an opportunity to
comment on the environmental issues raised, as well as the possible alternatives and
mitigation offered to address those issues, settling on a resolution of one or more issues
prior to public review would actually be counter to the intent of SEQR.
3. What must the lead agency do if it finds a draft EIS, as submitted by the project
sponsor, to be inadequate for public review?
If the submitted draft EIS Is determined to be inadequate for public review and comment,
the lead agency must Identify all deficiencies in writing, and provide this information to the
project sponsor.
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Petitioners' Exhibit 9
Copy of Excerpts from the New York City Mayor's Office of Environmental
Coordination, City Environmental Quality Review (CEQR) Technical
Manual (March 2014).
Excerpts include the Table of Contents and excerpts pp. 12-2 (definition of
"historic fill") and 1-12 to 2-13 (regarding determining impact significance,
cumulative effects). The full document may be viewed at
http://www.nyc.gqy/html/oec/downloads/gdf/2014 cegr tm/2014 cegr technical manual.gdf.
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POLYa-JLORINATED BIPHENYLS(PCBS). Formerly used in electrical equipment and asa plasticizer, PCBs bioac.cumulate in aquatic organisms and humans and may cause a variety of neurological and other adverse effects.

These are substances or a mixture of substances used to destroy or mitigate insects, rodents, fungi, weeds, or other plant life. Many pesticides are toxic to humans and animals.

PESTIODES

These are or were
generally formed as byproducts of oombustion or manufacturing and industrial processing.

POLYQ-lLORINATED DIBENZODIOXINS AND DIBENZOFURANS (OJMMONLY REFERRED TO AS DIOXINS).

These are defined by regulations promulgated under the Federal Resource Conservation
and Racovery Act and by the New York S:ate Department of Bwironmental Conservation, found at 6 NY~
Part 371, as solid wastes that either meet one of four characteristics (chemically reactive, ignitable, oorrosive,
or toxic) with respect to defined test methods or are listed in one of following: 1) a generic I1st of chemicals
that are hazardous regardless of the source that produces them; 2) a list of wastes from specific industrial
sources; and 3) a list of chemicals that are deemed hazardous wastes if they are discarded or intended to be
discarded rather than used as intended. There are slight differences between the state and federal regulations.
HAZARDOUS WASTES

other less commonly enoountered hazardous materials indude radionudides (e.g., radiation sources) and biological wastes (e.g., medical waste). Vvllen these are managed in accordance with applicable regulatory requirements (e.g., in a hospital or laboratory setting), they would not be expected to be associated with adverse effects. However, when evidence is found that they have been abandoned or are otherwise mismanaged, the appropriate regulatory agencies (i.e., DB=', the New York Oty Department of Health and Mental Hygiene (DOHMH), New York S:ate Department of Health (NYIDOH), New York S:ate Department of Bwironmental Conservation (NYSJEC), the United S:ates Bwironmental R"otection Agency (UEEPA), or the Nudear
Regulatory Commission (NRG)) slhould be oontacted for additional guidance.
120. STESOFCDNCIBN
Many sites in urban areas oontain soil and/or ground water that are known to be or may be contaminated. However, the presence of hazardous materials on a site may not be obvious. Stes that appear to have no apparent
impacts and have no commonly known sources of contamination may have been affected by past uses either on
the site or in the surrounding area. Many activities use hazardous materials, and many past waste management
practices that were once commonplace are now oonsidered unacceptable.
The presence or likely presence of any hazardous substance or petroleum products on a site under oonditions that
indicate an existing release, past release, or a material threat of release of any hazardous substances or petroleum products into structures on the property or into the ground, ground water, or surface water of the property is
known as a Raoognized Bnvironmental Condition, as defined by the American SJciety for Testing and Materials
(ASTM) S:andard R"actice for Bnvironmental Ste Assessments (ESI'\): Phase I ESI'\ R"ocess (ASTM 6-1527), currently
ASTM E-1527-05. A Racognized Bnvironmental Condition (R:r1 slhould be disclosed under CEQR B<amples of RECs
indude contaminants spilling or leaking into the soil or ground water, dispersed in the soil vapor, suspended in
indoor or ambient air, or contained in fugitive dust. Hazardous materials may contaminate a site in several ways:
o They may be present in the soil, ground water, soil vapor, or buildings and structures on-site as the residue
of past or current activities. Manufacturing processes and commercial activities typically utilize, and thus
require storage and handling of, hazardous materials.
o They may have been imported to a site as fill or grading material over the years. It is not uncommon to find
elevated levels of hazardous materials in fill of unknown origin, also known as" historic fill," where the past
and current activities do not suggest these types of materials were used. This is especially true for properties that are adjacent to waterways where, historically, large amounts of fill material have been used as
part of urban development.
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maximum amount of development that may be expected in the period between the adoption of the project
and the build year. Potential sites are defined as sites that could be developed but have been determined to
have less development potential than the projected development sites, based on observed historic and current market conditions, location, site configuration, proximity to transit, infrastructure and other facilities,
and other factors that affect the likelihood that they would be developed under the proposed project. Based
on the estimated likely reasonable maximum amount of development that may be expected by the build year,
it Is further assumed that if that development does not occur on all the projected development sites to the
degree projected, the same overall amount of development would nonetheless occur, but with some of it occurring on a number of potential development sites instead.
Because development of potential sites is less likely to occur, it is therefore not included in the total amount
of development predicted to occur as a result of the proposed project. Consequently, typical CEQR practice
analyzes projected sites for both density-related and site-specific impacts, whereas potential sites are analyzed for potential site-specific Impacts only. Density effects are those that occur as a result of an increase or
decrease in the population living in or going to and from a specific site or area, due to a change in the amount
or type of development in the area. Site-specific effects are attributable to a building's specific design and location.

For most technical areas, the projection of the With-Action condition involves a calculation of the numeric increment
that the project would add to the No-Action condition under the RWCDS-the number of new residents, new vehicle
trips, new students in the school system, or additional wastewater flows to a water pollution control plant, for example. The Project Description table in the Full EAS Form presents the No Build, Build and Increment information for a
project. For other areas, where quantitative predictions are inappropriate-such as land use or neighborhood character-more qualitative assessments of the project's effects are made by comparing the With-Action condition to the NoAction condition. Methodologies for determining this information are set forth in the technical analysis chapters
(Chapters 4 through 22).

The next step is to assess whether the project increment would result in significant adverse impacts. Significant adverse impacts are substantial changes in environmental conditions that are considered adverse under CEQR thresholds
and assessments. The impacts discussion may also, but is not required to, focus on the beneficial as well as adverse
impacts of the project; In either case, the No-Action condition is the basis for comparison. Where significant adverse
impacts are identified, the lead agency must consider mitigation measures that would mitigate the impact to the
greatest extent practicable.
Many technical areas provide quantitative thresholds for what constitutes a significant impact; others require a more
judgmental and qualitative assessment. The qualitative and quantitative information is used, as applicable, to determine the likelihood that an impact would occur, the timeframe in which it would occur, and its significance.
CEQR requires that the potential for impact be given a "hard look"-that is, the environmental review cannot simply
acknowledge that there might be an impact; it must consider the likelihood and significance of that impact. Similarly,
the environmental review cannot simply dismiss the likelihood of expected impacts occurring without reasoned elaboration. On the other hand, the analysis should examine only those impacts deemed reasonably likely to occur, rather
than assess a checklist of every conceivable impact.
The impact analysis must consider both direct and indirect environmental effects of a project. These are sometimes
called "primary" and 11 secondary" effects. Direct impacts are those that occur as a direct result of a proposed projectfor example, demolition of a historic building on the site or increased carbon monoxide levels because of projectgenerated traffic. Indirect impacts are generally wider-range consequences and include such effects as changes in land
use patterns that may result from a new development. The analysis must also consider short-term, long-term, and cuCE(}!? T!!!C/iNICAl, MANUAi..
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mulative impacts of the project. Short-term impacts are those that happen for a short duration (generally due to construction) as a result of the project; long-term impacts are similar to indirect impacts-effects on the character of the
community over the long-run, for example. Cumulative impacts are two or more individual effects on the environment
that, when taken together, are significant or that compound or increase other environmental effects. Generally, they
are the long-term Impacts of either an individual action or a group of actions.
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Petitioners' Exhibit 10
Copy of Excerpt from NYS Department of Environmental
Conservation ("NYSDEC") , Division of Environmental Permits,
SEQR: Guiding the Process (2009)
Excerpts include pp. 33-36 (DEIS Content, Draft EIS,
Public Comment on DEIS, FEIS: Lead Agency Product).
The full document may be viewed at
http://www.dec.ny.gov/docs/permits_ej_operations_pdf/guidfnledits27409.pdf.

-Welcome to SEQR: Guiding the Process, an introduction to the fundamentals
of applying The New York State Environmental Quality Review Act to state
and local government decisions.
-We hope that this introduction will provide a foundation for using SEQR day
to day, and serve as background for additional, in-person training.
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-In developing or reviewing a draft EIS, remember that the fundamental
purpose of the draft EIS is to identify alternatives or mitigation measures to
avoid or minimize some or all of the potential adverse environmental impacts.
-To support the analysis of alternatives and mitigation, the draft EIS must:
Identify the significant environmental conditions and resources which
may be affected by the project;
Assess relevant environmental impacts of the project, or any of its
components, on those environmental conditions and resources; and
Eliminate or de-emphasize irrelevant or insignificant impacts or issues.
-Reasonable alternatives for avoiding specific impacts, and further possible
measures for mitigating additional potential impacts, must be discussed in the
context of the specific impacts to which they are addressed.
-Discussions of location, setting and other background information, need only
be of sufficient detail to support the impacts, alternatives and mitigation
analyses.
-Extensive data sets, if relevant, should be summarized in the main body of the
draft EIS, with the full sets included as appendices.
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-In NYS, it is typical practice for the project sponsor to prepare and
submit the draft EIS to the lead agency. The lead agency must then
decide whether the scope and content of the submitted draft EIS are
adequate for the purposes of commencing public review.
-The key word is "adequate" because draft EISs are rarely perfect
documents. As long as the draft EIS meets the standards in the
regulations [see 617.9(b)], conforms to the final written scope (if
any), and does not contain any major inaccuracies, the lead agency
should accept the draft EIS and initiate the public comment period.
-The purpose of the public comment period for the draft EIS is to
give the public, as well as all involved and interested agencies, an
opportunity to comment on the itnpact analyses in the DEIS as well
as any proposed alternatives and mitigation n1easures.
-If the lead agency detern1ines that the DEIS is inadequate, it 1nust
provide the applicant with notice of deficiencies in writing.
-At any time during the process, the lead agency n1ay require a
supplemental EIS to address the specific adverse enviromnental
in1pacts not addressed in the draft or in the final EIS.
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-The lead agency must prepare, file and publish a "notice of completion" of the
draft EIS. The notice of completion must contain a statement that the document
completed is a draft EIS and must state where the copies can be found. A copy
must also be made available on a publicly accessible web site [see Chapter 641
ofNYS Laws of 2005].
-The notice of completion must be filed with all required agencies and
individuals as listed in 617.12, and notice of completion must be published in
the Environmental Notice Bulletin (ENB).
-SEQR does not require a public hearing but allows the lead agency to decide
whether to include a public hearing as part of the public comment period.
-The decision to hold a public hearing should be based upon:
The degree of interest shown by the public or involved agencies
Whether substantive or significant adverse environmental effects have
been identified
The adequacy of mitigation measures and alternatives proposed
The extent to which a public hearing can aid the agency decision-making
processes.
-When a public hearing is required by the lead agency's underlying
jurisdiction, SEQR encourages consolidation so that one hearing may serve for
both SEQR and the underlying jurisdiction. Where a consolidated hearing is
held, the notice period and comment period after hearing must be long enough
to meet SEQR and other statutory rules.
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-The final EIS will be prepared following conclusion of the public
comment period on the draft EIS. The final EIS consists of:
The draft EIS, including any revisions or supplements;
Copies of, or summary of, all comments received; and
The lead agency's response to all substantive comments
-The lead agency decides which comments on a draft EIS must be
responded to. Substantive comments are those which relate to
impacts, mitigation and alternatives, and the final EIS must contain
the lead agency's responses to them. The lead agency does not need
to respond to comments which only express support of, or opposition
to, a proposed project, although those com1nents must be included in
the final EIS.
-The lead agency is responsible for the adequacy and accuracy of all
responses in the final EIS, even when the project sponsor has drafted
some, or all, of those responses.
-When a lead agency has received a large nmnber of con1ments on a
draft EIS, it is acceptable to sum1narize the contents in the body of
the final EIS as long as all com1nents are included as an appendix.
Also, where 1nultiple c01nmenters raise essentially the same issue,
the lead agency may reply to all in a single response.
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Petitioners' Exhibit_1_1_ _ _ _ __
Copy of former Governor David A. Paterson's Executive Order 71
establishing the Governor's task force on the Prevention of Childhood
Lead Poisoning (2009).

No.21

ESTABLISHING THE GOVERNOR'S TASK FORCE ON THE PREVENTION OF CHILDHOOD
LEAD POISONING
WHEREAS, it is an objective of the State of New York to eliminate childhood lead poisoning, which
can have devastating and irreversible effects 011 growth and development; and
WHEREAS, several thousand new cases of childhood lead poisoning are diagnosed each year and an
unknown number of other cases are undiagnosed, maldng childhood lead poisoning a serious public health
issue; and
'
.
WHEREAS, it is vital not only to provide timely and appropriate treatment for children with lead
poisoning, but also to increase screening and testing rates to ensure that' children with lead poisoning are
identified in timely fashion; and
WHEREAS, it is also critical to prevent children from becoming lead poisoned in the first instance by
avoiding their exposure to sources of lead poisoning to the extent possible; and
WIJ:EREAS, exposure to lead-based paint and lead-based paint dust in housing built before 1978 is
the primary source of lead poisoning in children; and
WHEREAS, childhood lead poisoning disproportionately affects low-income and minority children,
making it an issue of environmMlaljustice as well as one of public health; and
WHEREAS, the State's efforts to eradicate childhood lead poisoning necessitate the establishment of
a body of State officials who are charged with the execution of the State's policies and programs in a variety
of areas, for the pnrpose of ensuring the collaboration of such officials and State agencies in the coordination
and maximization of available resources and expertise; and
WHEREAS, the perfom1ance of the duties ofthe New York State Advisory Council on Lead
Poisoning Prevention established pursuant to Public Health Law§ 1370-b, which include the development of
a comprehensive statewide plan to prevent lead poisoning, would be informed· and complemented by the
activities of such body of State officials;
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NOW, THEREFORE, I, David A. Paterson, Governor o.f the State of New York, by virtue of the
authority vested in me by the Constitution and laws of the State of New York, do hereby order as follows:
1.
There is hereby established the Governor's Task Force on the Prevention of Childhood Lead
Poisoning (Task Force).
2.
The Task Force shall consist of the following members: the First Depnty Secretary to the
Governor, who shall serve as the Chair of the Task Force; the Governor's Deputy Secretary for Health and
Human Services, who shall serve as Vice-Chair of the Task Force; the Governor's Deputy Secretary foi· the
Bnvil'onment; the Governor's Deputy Secretary for Economic Development and Housing; the Govern01"s
Deputy Secretary for Laboi· and Financial Regulation; the Governor's Deputy Secretary for Energy; the
Counsel to the Governor; the Commissioner of Health; the Commissioner of Housing and Community
Renewal; the Chief Executive Officer of the Housing Finance Agency; thtt Seoretary of State; the
Commissioner ofEnvirorunental Conservation; the Commissioner of Temporary and Disability Assistancy;
the Conunissioner of Children and Family Services; the Executive Director of the Council on Children and
Families; the Director of the Budget; the Superintendent oflnsurance; the Commissioner of Taxation and
Finance; the Commissioner of Labor; the Commissioner of Economic Development; and the President of the
New York State Energy Research and Development Authority. Additional State officials may be added as
members of the Task Force at the disoretion of the Governor.
3.
Eaoh member of the Task Force may designate a staff member to represent him or her and
parlicipate in the Task Force on his or her behalf. A majority of the members of the Task Force shall
constitute a quornm and all recommendations of the Task Force shall require approval of a majority of the
'----------------total-members-0f-the-1'ask-Foree~'I'he-1'a&k-Foree-shall-meet-as-0ften-as-is-neeessar-y-and-unde1ceircumstanee"---------

as are appropriate to fulfilling its duties under this section.
4.
The Task Force shall identify primary prevention actions that are currently being undertaken
by State agencies. In addition, the Task Force shall review any and all evaluations issued with respect to the
Childhood Lead Poisoning Primary Prevention Program overseen by the Department of Health.
5.
The Task Force shall also consult with the New York State Advisory Council on Lead
Poisoning Prevention as necessary, and shall also seek the guidance and expertise of stakeholders including
but not limited to advocacy organizations engaged in efforts to end childhood lead poisoning, scientific and
academic in'stitutions, professional medical associations, and local governments.
6.
In canying out its funotions, the Task Force shall seek to. target lead poisoning prevention
efforts first to those communities identified by the Department of Health as having significant concentrations
of children identified with elevated blood lead levels, and then continuing these efforts aoross the State.
7.
The Task Force shall make findings and recommendations for the development and
implementation of a coordinated strategy to reduoe childhood exposure to lead. The recommendations shall
include speoifio action steps and projected timelines where possible. In making its recommendations, the
Task Force shall consider, among other relevant matters, the following:
a.
how to maximize available State resources for the purpose of State and local primary
prevention aotivities aimed at eliminating childhood lead poisoning;
b.

the need to partner with county and local govemments in primary prevention efforts;

o,
the feasibility of measures to ensure that public housing and housing supported by
State assistance are free of lead~based paint hazards prior to occupancy by a ohild under six years of
age;
d.
how to ensure that housing renovations performed with public funding include lead"
based paint hazard remediation;
e.
the need for an education and awareness oampaign targeted to parents and guardians
and health care practitioners about t11e importance of soreening and testing children for lead poisoning
putsuant to the regulations of the Department of Health;
f.
how to educate the owners, lessors and tenants ofresidential real property as to the
importance of allowing access to authorized inspeotors for purposes of identifying the presence of
conditions conducive to lead poisoning;

,, _ _ _ .._••-•o•••••••·-••••••••• .. •ff•''''''"''"'"'•~"•• '''"''M"~"~"""''~"""'~''"_'_"""".~'·7·~---·"'~~·-··-·- .. •·~·--~··--~...-...- - - - .-
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g.
how to effectively increase enforcement efforts requiring owners and lessors of
residential real property to c~mply with govenunental demands for alleviation of conditions conducive to
lead poisoning;
h.
how to encourage and/or mandate the use of lead-safe work practices in the renovation
and maintenance of pre-1978 housing by real prope1ty owuers and by persons and entities engaged in the
constiuction industry;
i.
whether an assessment of lead-based paiht hazards, including chipping or peeling paint,
should be required in co1111ection with the sale and/or lease of residential real property;
j,
the need to examine the status of compliance with existing State and federal lead paint
hazard notification requirements for tenants and new homeowners upon the purchase or lease of
residential real property; and

k.
potential sources of funding or revenue, including but not limited to federal grants, to
help fund State and local primary prevention activities aimed at eliminating childhood lead poisoning.
8.
The Task.Force shall issue a preliminary report to the Governor and to the New York State
Advisory Council on Lead Poisoning Prevention on or before Novembe!' 30, 2009, identifying specific
primary prevention actions already undertaken by State agencies and recommending other suoh actions that
can be taken immediately; The Task Force shall issue a final report of its findings and recomme)\dations to
the Governor and to the New York State Advisory Council on Lead Poisoning Prevention on or before
November 30, 2010. The Task Force shall terminate its work and be relieved of all responsibilities and duties
--------------~h~e~re~u~n~d~er~w~it~h~t1~1e~s_\lbmissin1Lof_its_finaLrnp_ort. ______________________________
i,

I'I,

9.
Every agency, department, office, division or public authority of this State shall cooperate with
the Task Force and furnish such information and assistance as the Task Force determines is reasonably
necessary to accomplish its purpose.

GI V EN under my hand and the Privy Seal of the
State in the City of Albany this second
day of June in the year two thousand
nine,

Petitioners' Exhibit 14
Copy of a report from the Center for Public Environmental Oversight,
dated May 19, 2014,
submitted to the NYSDOH as comment on the DEIS

CENTER FOR PUBLIC ENVIRONMENTAL OVERSIGHT
A project of the Pacific Studies Center
278-A Hope Street, Mountain View, CA 94041
Voice: 650-961-8918 or 650-969·1545 Fax: 650-961-8918 <lslegel@cpeo.org>
http: //www.cpeo.org

Independent Review of Hazardous Materials Issues
in the Draft Environmental Impact Statement
for the proposed Jewish Home Lifecare Facility on West 97th Street
May2014
Introduction
The environmental hazards associated with the 125 West 97th Street property include a
petroleum spill and lead soil contamination. The planned excavation of the building
footprint and the emplacement of pavement or clean fill on the remaining portion of the
property adequately addresses risk to future occupants, but proposed excavation,
shallower soil disturbance on the remainder of the property, and construction will
generate dust contaminated with lead and other substances that may pose a health threat
to people in the vicinity, including students and staff at P.S. 163. Air monitoring linked to
possible work shutdowns can be protective, but the proposed action levels and monitoring
program are not fully health protective.
P.S. 163 is Immediately west of the proposed project. P.S. 163 is a pre-kindergarten through
fifth grade elementary school serving 634 students (as of May 2006), P.S. 163 is housed in a
three-story building with two trailers adjacent to the main structure. It has a narrow lawn
on the east side of the school between the school building and the proposed construction
site, and a large playground (Happy Warrior) on the west side facing Amsterdam Avenue.
This playground is used exclusively by students at P.S. 163 during school hours (8:00 am to
3:00 pm), and it is used by the surrounding community at other times. There is another
smaller play area on the side, approximately 150 feet from the proposed construction site.
This latter play area includes vegetable plots that are used by the students. Some of the
classrooms' have window-mounted air conditioners, and there is a central heating plant.
Intakes for heating and ventilation are mounted on the roof, close to the proposed
construction site.
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This review ls based on the following documents that were made available to us by The
Friends of P.S. 163:
Draft Environmental Impact Statement (DEIS), issued In March 2014 and prepared by AKRF,
Inc on behalf of Jewish Home Lifecare OHL) for the New York State Department of Health
(NYSDOH)
Subsurface.(Phase II) Investigation for the JHL 125 West 97th St. project, prepared May 2014
by AKRF for Greenberg Traurig, LLP
.
Subsurface (Phase 11) Investigation Sampling Protocol and Health and Safety Plan for the JHL
125 West 97th St. project, prepared July 2013 by AKRF for Greenberg Traurig, LLP
Phase l Environmental Site Assessment (ESA), prepared by Ethan C. Eldon and Associates in
May 2011 for Jewish Home Lifecare
Phase l Environmental Database Report for 125 West 97th Street, issued March 20, 2014 by
Toxics Targeting for Friends of P.S. 163
Remedial A9tion Plan (RAP) and the Construction Health and Safe(J' Plan (CHASP), prepared
by AKRF Jewish Home Lifecare in May 2014
Although the report reviewed the hazardous material section of the DEIS, much of the data
is contained in other reports, such as the Phase II Subsurface Investigation and the RAP.
The DEIS assumes that potential deleterious effects from hazardous materials will be
avoided with the implementation of the RAP and the CHASP, which contain the
requirements for generic Community Air Monitoring Program (CAMP). Observations on
these reports should also be viewed as observations on the DEIS.
After reviewing the above materials, we are most concerned with airborne dust that will
result when construction is initiated. It can potentially make its way onto PS 163 property
and becoming a source of exposure to children and staff. This dust may have relatively high
levels of lead as well as other contaminants that were found at the subject property. These
other contaminants include a class of contaminant grouped as semi-volatile organic
compounds, some of which are carcinogenic. However, we will confine our analysis to lead,
as this poses the largest risk to small children. Furthermore, if proper procedures are
implement!';)d, such as dust suppression measures and air monitoring, they will be
protective for other contaminants.
This report was prepared by Peter Strauss of PM Strauss and Associates in conjunction
with Lenny Siegel of the Center for Public Environmental Oversight (CPEO) for The Friends
of P.S. 163. Both Strauss and Siegel have worked on numerous issues pertaining to
contamination at school sites in New York City. Most recently, they reviewed the Site
Management Plans for Community Board 4 pertaining to the Mott Haven School Site, and
they prepared a draft of a School Siting Manual for the New York Lawyers for Public
Interest. Both have substantial experience working on other issues relating to hazardous
materials and waste, including reviews of Brownfield development, environmental
investigation, remediation and vapor intrusion. Strauss also has experience as an expert
witness. In this capacity, he served as an expert for the Bronx Committee for Toxic Free
Schools et al v. The New York City School Construction Authority in 2007 involving the
adequacy of the EIS for the Mott Haven School prepared for SCA under the State
Environmental Quality Review Act (SEQRA).
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Review of the Reports
Each report was reviewed in detail. This section points focuses on the following issues:
discrepancies and deficiencies in the reports, petroleum contamination, lead in soil, and
airborne dust.
Discrepancies and Deficiencies
The Phase I assessment indicates that the property contained four~story residential
buildings at least from 1902 to 1951, and that at least since 1976 it has served as a parking
lot. There is no information about site use between 1951and1976. It states:
The main objective of the BSA was to Identify the presence or likely presence, use, or
release on the property of hazardous substances or petroleum products as defined
in ASTM Practice E 1527 as a recognized environmental condition. Below ts a
summary of the findings and conclusions of this report:
1. The subject site is an approximately 37,496 SQ. FT. on Block 1852, Lot 5 and is
used for a parking lot. The subject site fronts along West 97th Street and Is
approximately 165 feet by 2.27 feet.
2. No evidence of recognized environmental conditions was identified in connection
with the subject property.

Toxics Targeting reports three sites of potential concern at the proposed construction site.
One is a closed spill associated with a manhole. One is a Consolidated Edison (Con Ed)
Hazardous ·Waste Treatment Storage and Disposal (TSD) Facility. The third is an active spill
in the parking area
The Con Ed TSD facility contained oil containing between 50 and 500 parts per million
(ppm, equivalent to milligrams per kilogram or mg/kg)) of PCBs. The total waste amount
reported was 6,623 kilograms. The waste was manifested, meaning that it was transported.
There were no reported spills, although this may have been the source of oil from the active
spill site. This facility is an underground vault. It is not clear whether the vault is directly
underneath the parking lot or borders on the sidewalk. The Phase I does not include this
TSD facilit:Y. It is not clear whether this is a Recognized Environmental Condition as defined
in ASTM Practice E 1527. This merely points to defects in the Phase I or inconsistencies
between it and the Toxics Targeting Report. Subsequent Phase II samples did not indicate
this vault.
The Phase II Subsurface Investigation collected all of its soil samples from the portion of
the project area that is expected to be excavated; that is, from within the building footprint.
As noted in the DEIS, "The Proposed Project would require excavation to approximately 20
feet below·grade over most of the Project Site for the construction of the new building's
cellar and foundations, as well as shallower disturbance for new paved and landscaped
outdoor areas." More samples should have been collected from throughout the entire site,
The Site Plan in the DEIS (Figure S·2) does not match the Site Plans ln the Phase II
Investigation (Figure 2) and RAP (also Figure 2). This is important because samples from
the Phase II investigation were collected from within the proposed building's footprint. If
the DEIS Site Plan is accurate, then it may be necessary to collect additional samples to
adequately. characterize the excavated material.
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Petroleum Contamination
The closed spill identified in the Phase 1 report was in a manhole on the property. The spill
was reported by Con Ed workers on August 13, 2000. They found one gallon of unknown
oil product floating on top of 3000 gallons of water. However, the report indicates that the
contaminated medium was soil, If only one gallon was spilled it does not appear to pose a
threat at this time. However, it ls not clear why there were 3000 gallons of water present
and how this may have impacted the surrounding soil. The closed spill was mentioned in
the Phase I, but it is not considered a recognized environmental condition.
During the Phase II work in August 2013, AKRF discovered an old petroleum spill at soil
boring 7 (SB-7). This did not appear in the Phase I as a recognized environmental condition
because it was discovered later. As reported to the New York State Department of
Environmental Conservation (DEC) in the notes regarding this spill, AKRF stated all
contamination would be removed as it excavates the "entire site" to put in a new building.
Elevated photo ionization detector (PID) readings ranged from 1.3 to 111 ppm in the 5-to·
15-foot interval, and they appeared correlated with the presence of a petroleum-like odor
and staining in the recovered soil. Groundwater was not observed in this boring. To
delineate the spill area, AKRF drilled two additional soil borings just outside of the area to
be excavated; it was unable to detect elevated PID readings or odors. No soil samples were
collected for these additional borings (SB-7A and SB 7-8). SB·7B was only drilled to five
feet below surface because it met "refusal.'' The drill operator recorded that it had most
likely hit a brick.
The Phase II Subsurface Investigation states that laboratory results were compared to DEC
6 NYCRR Part 375 Unrestricted Use Soil Cleanup Objectives (USCOs) and Restricted
Residential Use Soil Cleanup Objectives (RRSCOs). RRSCOs, however can only be utilized
when the NYSDEC determines that it Is not feasible to achiev.e USCOs.
Waste characterization samples from SB-7 (shown as WC-7) note that benzene,
ethylbenzene, m&p-xylene, and o-xylene (BTEX) were detected at concentrations ranging
from 120 to 9, 700 micrograms per kilogram (µg/kg), all of which exceeded USCOs but were
below RRSCOs. AKRF concluded that the observed contamination could be associated with
an on-site source, such as a fuel oil storage tank in one of the former site buildings. Based
on the field observations and laboratory data, Spill N9, 1306324 was reported to the DEC,
thus triggering compliance with DEC CP-51 and DER-10. This former is a policy that
provides the framework and procedures for the selection of soil cleanup levels. The latter
provides an overview of the site investigation and remediation process for DEC remedial
programs.
The RAP proposes that spill remediation be conducted as part of site redevelopment. The
soil will be excavated "to approximately 20 feet below grade (potentially down to bedrock)
in the spill area and over the majority of the Site." Excavation will extend laterally to the
north and west, beyond SB-7. With regulatory oversight, the soil will be field screened
visually and using a PID to delineate the limits of contamination. If evidence of
contamination is noted at the excavation sidewalls, samples will be collected in accordance
with DEC guidance (CP-51 and DER-10) from the most contaminated interval along the
affected sidewall(s). The frequency of endpoint sampling will be determined per NYSDEC
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DER-10 Section 5.4 (b)S thru (b)7) and based on the area of the excavation exhibiting field
evidence of contamination (e.g., odors, staining or elevated PID readings. If sampling shows
that that contamination at a level above the applicable standard (USCO or RRSCO) extends
beyond the initial area of excavation, additional excavation will be conducted until the
entire spill is removed. This remedial approach should ensure that no petroleum
contamination remains on site.
A Phase I Amendment also indi.cated that a Tier 1 Vapor Intrusion Screening found no
vapor encroachment conditions. Elsewhere in New York City, the migration of chlorinated
solvents in groundwater and then into overlying buildings is a common contamination
pathway. Though this does not appear to be an issue at this site, the building will be
constructed with a vapor barrier. However, if during excavation a potential source of vapor
is found within 100 feet of the school, a more detailed hydrogeologic investigation Is in
order to ensure that vapors from an old spill or tank do not pose a threat to P.S. 163. (The
spill that was identified by AKRF during the Phase II Investigation is in the southeast
corner of the site, approximately 300 feet from P.S. 163.)
Lead in Soil
Lead is the principal contaminant of concern at this site. The DEIS states (p. 11-1) that lead
poisoning is a significant health problem in New York City. Exposing a fetus or young child
to lead can ,result in long-lasting damage, including learning and behavioral difficulties. And
although atmospheric levels of lead have declined significantly over the years following the
ban on lead in gasoline, "lead remains ubiquitous in the urban environment."
The DEIS states that during construction projects, excavation can create airborne dust
("particulate matter") that must be appropriately contained to prevent or minimize
inhalation or ingestion exposure, since some of the dust contains lead. Particulate matter
can also settle in local soils or on and within buildings, and it can ultimately be inhaled or
ingested. Respirable particulate matter (even without lead as an ingredient) is an issue as
well. This air pollutant can be deposited in the lower respiratory tract and can affect those
individuals sensitive to respiratory ailments, such as the elderly, asthmatics, and persons
suffering from cardio-pulmonary disorders.
The federal Agency for Toxic Substances and Disease Registry (ATSDR) fact sheet on lead Is
attached to the RAP. It provides details about lead's effect on humans. Lead can affect
almost every organ and system In the body. However, the predominant effect of lead is to
the nervous system. And children are most vulnerable to lead poisoning. A child who
swallows large amounts of lead may suffer brain damage. If a child swallows smaller
amounts of lead, less severe effects on brain function may occur, but even at much lower
levels of exposure, lead can affect a child's mental and physical growth.
EPA and other agencies, including the International Agency for Research on Cancer (IARC)
have determined that lead is a probable human carcinogen.
The effects of lead are the same whether it enters the body through Inhalation or ingestion.
ATSDR indicates that absorption depends on the form of the lead. The most common
source of eµvlronmental lead exposure for young children ls direct ingestion of paint chips
and leaded dusts and soils. This source can contribute an additional intake of five
micrograms per day for a toddler engaging in normal hand-to-mouth activity, and
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significantly more for a child demonstrating pica behavior-that is, eating non-food
substances such as soil or clay. For more information on the toxicity qf lead, see
http://ntp.~iehs.nih.gov/ntp/newhomeroc/roc11/lead-publlc 508.pdfJ
Sampling and laboratory anf:Ilysis for the May 2014 Phase II Subsurface Investigation were
conducted in August 2013 in accordance with a New York State Department of Health
(DOH)-approved work plan. The investigation included eight soil borings that generated
thirty-two soil samples. Two composite soil samples per bore were analyzed to guide
proper soil disposal during planned excavation. These composite samples included the
entire top or bottom of each bore. Other soil samples (from discrete depths and from the
top six inches of soil in tree pits) were analyzed for a broad range of contaminants to
determine .procedures to prevent unacceptable exposure to both site workers and the
surrounding community during excavation and other soil disturbance.
Lead levels from samples collected vary significantly. Near-surface samples generally do
not meet the standard for Residential Restricted Soil Cleanup Objectives (i.e., 400 ppm).
However, soil sample collection was confined to the building footprint. Other areas of the
surface and near surface will be disturbed as pavement is removed and construction gets
underway, This untested area encompasses approximately one quarter of the project site.
(See Figure 2 of the Phase II Investigation.)
Lead levels in three of the 38 soil samples exceeded 1,000 parts per million (ppm) with a
maximum of 3,850 ppm, but the overall average lead level was 290 ppm. The average lead
level in the samples from the.top six inches of tree pits was 304 ppm (maximum 681 ppm).
Soil from the tree pits was likely imported for landscaping and may not be representative
of soil that would be found under the asphalt at the site,
The Subsurface (Phase II) Investigation Sampling Protocol and Health and Safety Plan
summarized sampling by Laurence Molloy in April and May 2012 (after the Phase I but
before the 'Phase II). Because the locations of Molloy's samples were not available, it is
unclear whether they fell within the building footprint. Surface soil samples reportedly
contained lead at concentrations ranging from approximately 96 to 1,044 parts per million
(ppm). Samples collected from the 0 to 6-inch depth interval reportedly contained lead
concentrations ranging from less than 40 ppm to approximately 760 ppm.
Molloy attributed the elevated lead concentrations to the historical use of leaded gasoline
by cars parked on the site, but in the Sampling Protocol AKRP concluded:
These [lead] concentrations are not unusual for urban fill materials throughout New
York City and may be associated with debris from historical on-site dwellings, In
addition, since the samples were most likely collected from tree pits, the detected
lead concentrations may be associated with soil imported to the Site for landscaping
purposes and may not be representative of general subsurface conditions beneath
the Site.

Other contaminants, such as barium and semi-volatile organic compounds, have also been
found in the soil, but based upon reported concentrations lead at this site, lead poses the
greatest risk to small children. Therefore, this report focuses on lead. Furthermore, actions
designed to prevent lead exposure will also minimize barium and SVOC exposure,
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Airborne Dust
The principal potential exposure pathway for hazardous substances from the 125 West
97th Street project is the release of airborne dust containing toxic lead during excavation

and construction, including the stockpiling and transportation of excavated materials. The
RAP /CHASP provides guidance, consistent with standard practices, for managing excavated
soil as well as a description of dust control measures during all soil disturbance activities.
Dust control measures include using water sprinklers for wetting to suppress dust;
covering soil stockpiles held overnight with tarps; using tarps on trucks; and Inspecting
trucks and cleaning them if necessary before they leave the site. As described below,
protective measures could be strengthened.
To ensure that such measures are actually carried out and remain effective during
excavation and construction, the RAP includes the requirements for a Community Air
Monitoring Program (CAMP) "consistent with or more stringent than" DEC's DER-10
Technical Guidance. The actual CAMP is not included in the documents. The CAMP is
intended to provide a measure of protection for the downwind community (i.e., off-site
receptors including residences and businesses and on-site workers not directly involved
with the subject work activities) from potential airborne contaminant releases as a direct
result of investigative and remedial work activities.
The CAMP requires real-time monitoring for volatile organic compounds (VOCs) and
particulates (i.e., dust) at the downwind perimeter of each designated work area during all
soil disturbance activities. The CAMP requires response actions-additional dust
suppression or even work shutdown-whenever particulate levels exceed their respective
action levels of 100 micrograms per cubic meter (µg/m 3) or 150 µg/m3, That is, work on
the site will be halted if any monitor registers dust above 150 µg/m 3 •
To support these action levels, the RAP converts the proportion of lead found in the soil to
that which would be expected in the air, if no dust suppression were used. It compares this
with the National Ambient Air Quality Standard (NAAQS), which provides "public health
protection, including protecting the health of 'sensitive' populations such as asthmatics,
children, and the elderly." The NAAQS for lead is 0.15 µg/m 3 (calculated as a rolling 3month average). 150 µg/m 3 corresponds to a lead concentration in soil of 1,000 ppm, (150
x 1,000/1,000,000 = .15). The Phase II findings calculated that the average lead
concentration in Site soils was 290 ppm. The resp!rable dust monitoring to ensure total
dust levels· at the edge of the work area stay below 150 µg/m3 means that 15-minute
average airborne lead levels would on average stay below 0.0435 µg/m 3 (since with a total
dust level of 150 µg/m3 only a 290/1,000,000 fraction of this total would be lead, and (290
/ 1,000,000) x 150 µg/m 3 equals 0.0435 µg/m 3). This average lead level of 0.0435 µg/m 3
would be less than one-third of the (3~month average) 0.15 µg/m 3 lead NAAQS. At first
glance this seems protective. But this calculation is based on an average of all samples,
including the waste characterization composite sample. These composite samples mask
elevations in lead that are found at the site. For example the top sample from SB-2 was
3,850 ppm: The top composite sample (designated as WC- 2 top) for the same boring was
201 ppm.
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If the average of the entire top boring samples were taken, it would, at first glance, be
protective, because the average of the only eight top soil borings is slightly above 1,000
ppm at 1,081 ppm. However, the stop work action level is only protective if the 1,000 ppm
soil lead concentration is representative or above average for the entire site. That's
possible, but the entire site was not sampled. One top soil boring measured at 3,850 ppm;
another at 1,830 ppm, so other high readings are possible, If one were to use the highest
concentrations of lead found (3,850 ppm), the airborne exposure level would be 0.5775
µg/m3, exceeding the NAAQS (0.15 µg/m3).

To be health-conservative, the action level should be substantially lower or DOH should set
a site-specific action level based upon additional soil sampling. In fact, DER-10 states that
specific requirements should be reviewed for each situation in consultation with NYSDOH
to ensure proper applicability. In some cases, a separate site-specific CAMP or supplement
may be required. Depending upon the proximity of potentially exposed individuals, more
stringent monitoring or response levels than those presented below may be required.
Furthermore, it is Important that dust-monitoring stations be accompanied with winddirection and wind speed monitoring. For the protection of school children and nearby
residents, several monitoring stations should be employed at the project site.
The RAP also states that air monitoring for total particulates 10 microns (µm) or less (PM10) will be performed during all soil disturbance activities using a Dust Trak® dust
monitor or equivalent to measure real-time concentrations of PM-10. While this device is
used in New York to measure respirable .dust particles, It is not able to detect larger
particles. (Based on a telephone conversation between P. Strauss and the Technical
Support Representative ofTSI, manufacturer of the Dust Trak monitor).
While respirable dust is the immediate concern during excavation and other soil-disturbing
activities, l'arger particles of lead will be dispersed from the project site and settle on
surfaces at P.S. 163 and other neighboring properties. Based on experience in the Bronx
during the excavation and remediation of the Mott Haven Campus, the community
complained that large particulates and dust sometimes covered automobiles, despite
having a CAMP in place. Thus, a different or additional monitoring device should be used
that can measure larger particles. Furthermore, after soil stockpiles are removed from the
project site, an inspection and surface sampling of the school outdoor play areas should be
performed as part of the remediation program.
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Copy of a letter of concern from Dr. John Rosen, recently deceased,
who directed the Multi-disciplinary Lead Program at the Albert
Einstein College of Medicine, dated May 27, 2012,
submitted to Respondent NYSDOH in connection with a request to
conduct a SEQRA review of the Proposed Project.
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Petitioners' Exhibit 16
Copy of a letter from toxicologist Stephen Lester, Science Director,
Center for Health, Environment & Justice, dated November 6, 2014,
which was submitted to Respondent NYSDOH on November 14, 2014

November 6, 2014

Martin Rosenblatt
Working Group Member of
Park West Village Working Group
160 West 97th Street #118
New York, New York 10025
Dear Martin:
I have reviewed the data you sent on arsenic levels in soil at the proposed Jewish Home Lifecare
site at 125 West 97th Street in New York City. This data came from a report prepared by AKRF,
Inc., May 2014. There were a total of 38 soil samples collected from 14 locations - 8 from soil
borings and 6 from tree pit surface samples. For each of the 8 soil boring holes, samples were
collected from 2 depths (referred to as the "top" aryd the "bottom" samples). Each sample
collected (a total of 16) was separately analyzed for the specific concentration of metals in soil
(on a weight-to-weight basis) and for its leaching potential using the USEPA's Toxic
Concentration Leaching Procedure (TCLP) test. In addition, 6 samples described as tree pit
surface samples (TPSS} were collected and analyzed just for the specific concentration of metals
in soil (on a weight-to-weight basis). Table 1 below summarizes the arsenic results.
The arsenic soil sample results were compared to both the New York State Unrestrictive Soil
Cleanup Objective (SCO) and NY State Restricted Residential Soil Cleanup Objective (SCO). The
TCLP samples were compared to the EPA's toxic hazardous waste criteria for metals leaching
from soil. I will discuss these soil cleanup guidelines and the results in more detail below.

1. Arsenic Levels in Soil
Arsenic was found in 31/38 soil samples. The concentration of arsenic ranged from undetected
to 69.4 milligrams per kilogram (mg/kg). The highest value was found in sample TS-6. Eight
samples had arsenic levels that ranged from 11.6 to 69.4 mg/kg; 23 samples had levels that
ranged from 1.2 to 8.5 mg/kg; and 7 samples had undetected levels of arsenic (0.83 to 1.0
mg/kg).
In general, the highest levels of arsenic were found in the tree pit surface samples. These
samples were taken from the soil surrounding the base of trees planted in the parking lot. The
arsenic levels in these samples ranged from 8.5 to 69.4 mg/kg.

Mr. Martin Rosenblatt
Working Group Member of Park West Village Working Group
November 6, 2014
Page 2

2. Interpreting the Results
The arsenic soil sample results were compared to the New York State Unrestrictive Soil Cleanup
Objective and the NY State Restricted Residential Soil Cleanup Objective (SCO) for arsenic in
soil. The unrestricted SCO is intended for soil that has no restrictions on its use. The restricted
residential SCO is intended for soil that is earmarked for multi-family housing. In addition, New
York State also has established a residential SCO that is indeed for residential housing, usually
single family homes. None of results reported in the AKRF report are compared to NY State _
residential SCO. For arsenic, the residential SCO is the same as the restricted residential SCO.
The unrestricted SCO for arsenic is 13 mg/kg and the restricted residential SCO is 16 mg/kg. Five
samples exceeded both the unrestricted and restricted residential SCOs for arsenic (samples SB8, TS-1, TS-4, TS-5, and TS-6). One additional sample exceeded the unrestricted SCO for arsenic,
but not the restricted residential SCO (sample SB-2). The New York State Department of
Conservation (DEC) developed the SCOs as guideli~es for determining appropriate cleanup
levels. These values are not standards and they are not enforceable by law. They are meant
simply as a guide for DEC to make its decisions about the extent of cleanup required at a site.
Despite this, the SCO values are a good measure of public health risks and I would recommend
using them to determine values that pose public health risks.
Interpreting the significance of arsenic levels in soil is complicated by the "natural" presence of
arsenic in soil. In general, arsenic levels in surface soil in New York state range from 1.1to40.3
mg/kg with a median value of 7.6 mg/kg (see Table 2). Typical values in New York City may
differ. Not surprisingly, the New York state SCOs are higher than the median arsenic
background concentration. In fact, when NY State derived the SCOs for arsenic based on the
same one-in-a-million cancer risk as used by the USEPA (see Section 3 below), they derived
health-based SCOs of 0.11mg/kg,0.22 mg/kg and 1.1 mg/kg for unrestricted, residential, and
unrestricted residential use, respectively. These values are consistent with the EPA values.
However, because the derived health-based SCOs were less than the background levels for
arsenic in soil, the DEC chose to set the final SCOs at a level that would exceed most
background values for arsenic in soil. For more details on how this value was derived, see the
fact sheet at the link below.

Mr. Martin Rosenblatt
Working Group Member of Park West Village Working Group
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Digging a little deeper into how DEC derived its SCO values for arsenic revealed a subjective
process. As noted in Table 3 below, DEC considered data from 5 studies in establishing the
"background" concentration of arsenic in soil. According to DEC, there was no widely accepted
definition of "background soil concentration" and "In establishing a Rural Soil Background
Concentration (RSBC), we selected a concentration that approximated the ggth percentile
concentration for that analyte in rural New York State soils. The ggth percentile was used
because it is the nearest whole percentile to the 97,5th percentile, which is the upper bound of
the "reference range" (2.5th to 97,5th percentile [this range will include 95% of observed values]
brackets noted as a footnote in the original) often employed to define values that are
considered typical" (p. 293, DEC Report 2006). For reasons not explicitly stated in the
supporting technical document, DEC then decided to place higher weight on the Rural Survey
(2005), the NYS DEC (2003) survey, and the Shacklette and Boerngen (1984) survey (see Table
3). They concluded that an RSBC of 14.1 to 17. 7 ppm was reasonable for arsenic, and
.established a RSBC for arsenic of 16 mg/kg (also equival~nt to parts per million or ppm) (p. 302,
DEC Report 2006). This value was adopted by DEC as the restricted residential SCO.
A value of 13 mg/kg (ppm) was established as a "Rural Soil Background Concentration for
protection of ecological resources." For this value, "only the data from the Rural Survey
"habitat" or "remote" samples were used because the survey was specifically designed to
sample habitat areas in proximity to human activity rather than pristine or wilderness habitat
areas" (p. 329, DEC Report 2006). This value was adopted by DEC as the unrestricted SCO.
While the justification for this decision, expressed above by DEC may appear to betechhically
sound, the ggth percentile was also the maximum value found in 3 of the 5 studies considered
by DEC. This is because the number of samples in these studies was too small. One has to
question why DEC selected the ggth percentile instead of a median value given that in 3 of the 5
studies it considered, the ggth percentile was the maximum concentration found in the study.
This process would overestimate the background concentration of arsenic in soil. The true
background value is likely more in-line with the 7.6 mg/kg value reported in Table 2.
In a more general context, I have found that any value of arsenic in soil that exceeds 10 mg/kg
raises a public health red flag. The concentration of arsenic in 4 of 6 "TS" samples does exceed
this value, several significantly, ranging from 19.7 to 69.4 mg/kg. Most of the other sample
results are less than 10 mg/kg, though two samples (SB-2 and SB-7) had arsenic values between
10 and 20 mg/kg. Values above 20 mg/kg are significant and pose a substantial public health
risk.

Mr. Martin Rosenblatt
Working Group Member of Park West Village Working Group
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Exposure to arsenic can cause a variety of adverse health effects including thickening and
discoloration of the skin, stomach pain, nausea, vomiting; diarrhea; numbness in hands and
feet; partial paralysis; and blindness. Arsenic has been linked to cancer of the bladder, lungs,
skin, kidney, nasal passages, liver, and prostate. A more detailed description of the adverse
health effects associated with exposure to arsenic can be found at the link below.
h'fJrl::/.1_www.atsdr.cd~.goyLRhs[ghs.aw~Jd=3

3. Screening Values Used by the USEPA and Other States
The USEPA has developed a "risk-based screening level" for arsenic in soil (equivalent to the
NYS SCO) that ls based on a cancer risk of one-in-a-million (1x10-6 ). In prior years, several EPA
Regions had derived their own screening values, but recently (May 2014), the agency
"harmonized" risk-based screening levels from EPA Regions 3, 6 and 9 into a single consistent
value. For arsenic in residential soil, this value is 0.67 mg/kg, based on a one-in-a-million cancer
risk. This value is almost 20 times lower (more protective of public health) than the NYS
unrestricted SCO for arsenic and 24 times lower/more protective than the restricted residential

sco.
In addition, 13 states use a soil screening value for arsenic in soil that is less than 1 mg/kg,
ranging from 0.38 to 0.41 mg/kg. The significance of this is that despite background arsenic
levels in soil that may be as high as 7.6 mg/kg, a cleanup goal derived using a one-in-a-million
cancer risk for exposure to arsenic in soil is more than 10 times less than this value. This would
indicate that either the process for calculating cancer risk is flawed or that even background
levels of arsenic in soil pose a small but present cancer risk.

4. Testing for Arsenic Using the Toxicity Characteristic Leaching Procedure (TCLP)
AKRF analyzed 16 soil samples (out of the total of 38) for what they referred to as "waste
characterization" (WC) of the samples. According to the AKRF report, these samples were
collected and analyzed in order to "identify potential options for future off-site disposal." Two
samples were selected for laboratory analysis from each of the 8 soil borings - one was
composited from the top half of the boring and the other was composited from the bottom half
of the boring. The samples were analyzed using the USEPA's the Toxicity Characteristic Leaching
Procedure (TCLP) and the results compared to the EPA's toxic hazardous waste criteria for

Mr. Martin Rosenblatt
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metals leaching from soil. These results say nothing about the public health risks posed by
arsenic in soil. They are quite useless in a public health context.
The primary purpose of the TCLP test is to determine from a legal and regulatory context
whether the contamination in a soil sample is sufficient to define the sample as "hazardous
waste." Essentially, a liquid mixture is "run" through the soil sample. Any liquid "leachate" that
passes through the soil is collected and analyzed for contaminants. If any contaminants in the
leachate sample exceed any of the criteria values, the soil sample is considered a hazardous
waste must be disposed of in a regulated landfill that accepts hazardous waste. If any
contaminants in the leachate sample do not exceed the leaching criteria, then the soil sample is
not considered to be hazardous waste and can be disposed of in any landfill that accepts waste.
None of the leachate samples analyzed by AKRF exceeded the EPA leaching criteria for arsenic.
This means that, based on these results, any soil that is removed from the site would not be
considered ha~ardous and could be disposed of in any landfill including .one that accept
household garbage. You might want to ask for more testing before any soil is excavated and
removed from the site, especially given the high concentration of arsenic found in some of the
soil samples, especially in the tree pit surface soil.

5. Presentation of Data
The analytical data included in the AKRF final report are presented in an unusual format that
raises questions about how the data was generated. In each table of data, a dilution factor is
presented and there is no explanation for why the data is presented this way in the 702 page
final report. It is not unusual for a lab to dilute a sample in order to increase the sensitivity of
the analytical analysis. The dilution factor is then factored into the calculation of the actual
concentration of the contaminants present in the sample. What is unusual is for the analytical
lab to include this factor in each table presented in the report. There is nothing wrong with
doing this, it just raises the question of whether the data presented in the tables have already
been adjusted for the dilution factor or whether that still needs to be done. I would assume
that the dilution factor has been incorporated into the data presented in the tables in the
report, but I would suggest you clarify this with AKRF.
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6. Summary and Conclusions
Soil Samples from the proposed Jewish Home Lifecare site in New York City were collected from
14 locations and analyzed for a broad range of potential contaminants including arsenic. This
review was limited to an analysis of the concentration of arsenic found in these soil samples.
There were a total of 38 soil samples.
Arsenic was found in 31/38 soil samples. The concentration of arsenic ranged from undetected
to 69.4 mg/kg. The highest value was found in sample TS-6. Eight samples had arsenic levels
that ranged from 11.6 to 69.4 mg/kg; 23 samples had levels that ranged from 1.2 to 8.5 mg/kg;
and 7 samples had undetected levels of arsenic (0.83 to 1.0 mg/kg). In general, the highest
levels of arsenic were found in the tree pit surface samples. The arsenic levels in these samples
ranged from 8.5 to 69.4 mg/kg.
Five samples exceeded both the unrestricted and restricted residential NYS SCOs for arsenic
(samples SB-8, TS-1, TS-4, TS-5, and TS-6). One additional sample exceeded the 'unrestricted
SCO for arsenic in soil, but not the restricted residential SCO (sample SB-2). The arsenic
concentration in all 38 soil samples exceeded the USEPA risk-based screening level for arsenic
based on a cancer risk of one-in-a-million (1x10-6 ).
Interpreting the significance of arsenic levels in soil is complicated by the "natural)) presence of
arsenic in soil. In general, arsenic levels in surface soil in New York state range from 1.1to40.3
mg/kg with a median value of 7.6 mg/kg, though typical values in New York City may differ. The
New York DEC used different studies to establish the background concentration of arsenic in
soil and then set the SCO values at a concentration that exceeds 98% of the background levels.
This value was equal to the highest concentration of arsenic in soil measured in three of the five
studies considered by the DEC.
While one can question the specific method used by DEC to establish its SCO values for arsenic,
it is quite common for public health officials to NOT use risk-based screening levels such as
those developed by the USE PA to assess public health risks for heavy metals such as arsenic.
This is due to the complicating factor that typical background levels of arsenic in soil exceed
these screening levels. As a consequence, it would be better to use the NYS SCO values even
though they are derived based on background levels in soil, to estimate risks posed by the
arsenic in these soils. This is not to say that there is no risk from arsenic levels below the SCOs. I
believe there are, especially since the health-based SCOs for arsenic derived by both DEC and
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the US EPA are so much lower than final background adjusted SCOs. Using the best state-of-art
risk assessment methods available, both the USEPA and DEC generated SCO values for a cancer
risk of one-in-one million, a risk level that is generally considered to pose an unacceptable
public health risk. The EPA risk-based value (0.67 mg/kg) is approximately 20 times lower than

the final SCOs for arsenic chosen by DEC. The DEC health-based values {0.11 to 1.1 mg/kg) are
as much as 118 times lower (more protective) than the final SCO values. This would indicate
that either the process for calculating cancer risk is flawed or that even background levels of
arsenic in soil pose a small but present cancer risk.
From my own experience, I have found that any value of arsenic in soil that exceeds 10 mg/kg
raises a public health red flag. In this data set, 8 samples had arsenic levels that exceeded this
value with results ranging from 11.6 to 69.4 mg/kg. Of this data, 5 samples exceeded both the
NYS unrestricted and restricted residential SCOs for arsenic and one additional sample (SB-2)
exceeded the NYS unrestricted SCO for arsenic in soil, but not the restricted residential SCO.
Specifically, the concentration of arsenic in 4 of 6 tree pit surface samples (TS) are quite
significant, ranging from 19.7 to 69.4 mg/kg. These samples had the greatest concentration of
arsenic soil and thus pose the most substantial public health risks.
In conclusion, the levels of arsenic in these soil samples are significant especially for the tree pit
surface samples. Additional testing would be helpful to further delineate the extent of arsenic
as well as potentially other contamination at this site prior to any excavation or removal of soil.
Precautions should be put in place prior to any disturbance of the soil to minimize the
distribution and dispersion of arsenic throughout the neighborhood.
I hope these comments are helpful. Please feel free to contact me if you have any questions
about these comments.
Sincerely,

Stephen Lester
Science Director

Table 1 - Summary pf Arsenic Concentrations in Soil at the Proposed Jewish Home Lifecare
Site in New York City

Sample ID
460-61340-1
460-61340-2
460-61340-3
460-61340-4
460-61340-6
460-61340-7
460-61340-8
460-61340-9
460-61340-10
460-61340-11
460-61340-12
460-61340-13
460-61467-7
460-61467-8
460-61467-9
460-61467-10
460-61467-11
460-61467-12
460-61467-13
460-61467-14
460-61467-25
460-61467-26
460-61467-27
460-61467-28
460-61467-17
460-61467-18
460-61467-19
460-61467-20
460-61467-21
460-61467-22
460-61467-23
460-61467-24
460-61467-1
460-61467-2
460-61467-3
460-61467-4
460-61467-5
460-61467-6
Source: AKRF Report,

Arsenic concentration (mg/kg)
6.5
0.9U
8.2
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5
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Table 2 - New York Background Levels of Arsenic in Soil

New York, all
New Yori<, surface
New York, subsurface

Minimum (mg/kg)
1.1
1.1
2.2

Maximum (mg/kg)
40.3
40.3
25.4

Median (mg/kg)
8.9
7.6

10.1

Source: Vosnakis, Kelly AS.; Perry, Elizabeth; Madsen/ l<aren; and Bradley, Lisa J.N. (2009) "Background
Versus Risk-Based Screening Levels -An Examination of Arsenic Background Soil Concentrations in
Seven States," Proceedings of the Annual International Conference on Soils, Sediments, Water and

Energy: Vol. 14, Article 10. Accessed October 31, 2014 at
http:Uscholarworks.umass.edu/cgi/viewcontent.cgi"i'article=1093&context=soils12roceedings

Table 3 - Summary Statistics for Five Elements in Selected Surveys of Rural New York State
Soils

Regions
Covered( 1l

Range (ppm)

93th

119

5

<0.25-68.9

Percentile
(ppm)
14.1

60

20

1

2.2-23.1

17.7

51

51

2

1.3-19.1

19.1(3)

11

5

3

3.4-19

19.0(4)

25

25

5

1.5-16.0

16.0(4)

Arsenic Data
Set

Samples
Collected

Lots Sampled

Rural Survey
(2005)( 2)

265

NYS DEC
Region 3
(2003)
Al-Wardy
(2002)
Clark et al.
(1985)
Shacklette &
Boerngen
(1984)

Notes:
(1) Number of Rural Soil Survey regions represented by survey samples (see
Appendix D of source document).
(2) Rural Survey summaries exclude analytical data for four samples collected at orchards.
(3) The maximum observed (10oth percentile) concentration was employed because it was the nearest
percentile to the ggth that was reported by the investigator.

(4) The 93th percentile is the maximum observed concentration because the investigators reported
fewer than SO observations
Source:
New York State Department of Environmental Conservation and New York State Department of Health
(2006). New York State Brownfield Cleanup Program: Development of Soil Cleanup Objectives Technical
Support Document. Accessed November 3, 2014 at
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(CERTIFICATE OF NEED PROJECT #121075 C)

From: Gerald Markowitz, PhD and David Rosner, PhD
Gerald Markowitz is Distinguished Professor of history at John Jay College and
CUNY Graduate Center. David Rosner is Ronald H. Lauterstein Professor of
Public Health and Professor of History at Columbia University. They are authors
of Lead Wars: The Politics of Science and the Fate of America's Children,
(University of California Press/Milbank Fund, 2013).
We strongly support community efforts to stop any disruption of the soil and
environment next to the public school on West 97th street. We have studied and written
books and articles about the dangers of low level lead exposures to children and are
concerned that construction on this site will unnecessarily be threats to children's health
and future development. What follows is a brief review of the historical knowledge and
understanding of the dangers of lead to the health and development of children.
The campaign to halt childhood lead poisoning is often told as one of the great public
health victories, like the efforts to eliminate diphtheria, polio, and other childhood
scourges. After all, with the removal oflead from gasoline, blood lead levels of American
children between the ages of one and five years declined precipitously from 15
micrograms per deciliter (µg/dl) in 1976-80 to 2.7 µg/dl by 1991-94,and levels have
continued to drop. Today, the median blood lead level among children aged one-five
years, is 1.4 µg/dl, and 95 percent of these children have levels below 4.1 µg/dl.
Viewed from a broader perspective, however, the story is more complicated, and
disturbing, and may constitute what Bruce Lanphear, a leading lead researcher, calls "a
pyrrhic victory." If 95 percent of American children have below what is today considered
the danger level for lead, then 5 percent-a half million children-still have dangerous
amounts of lead in their bodies. A century of knowledge about the harmful effects of lead
in the environment and the success of efforts to eliminate some of its sources have not
staunched the flood of this toxic material that is polluting our children, our local
environments, and our planet.
Industrial societies in the West may have significantly reduced the levels of new lead
contamination, but the horror of lead poisoning here is hardly behind us, exposure
coming from lead paint in hundreds of thousands of homes, in airborne particles from
smelters and other sources and from contaminated soil, lead solder and pipes in city water
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systems, and some imported toys and trinkets. Over time, millions of children have been
poisoned. In the past, untold numbers of children suffered noticeably from irritability,
- Joss of appetite, awkward gait, abdominal pain, and vomiting;-manywenbnto- ----- ~----- convulsions and comas, often leading to death. The level of exposure that results in such
symptoms still occurs in some places. But today new concerns have arisen as researchers
have found repeatedly that what a decade earlier was thought to be a "safe" level oflead
in children's bodies turned out to itself result in life-altering neurological and
physiological damage. In 2012, the CDC lowered the acceptable level to5 ug/dl
acknowledging the ever-growing body of evidence pointing to the pernicious effects of
lead on children.
The ongoing tragedy of lead poisoning rarely provokes the outrage one might expect,
however. If this were meningitis, or even an outbreak of measles, lead poisoning would
be the focus of concerted national action. In the 1950s, fewer than sixty thousand new
cases of polio per year created a near panic among American parents and a national
mobilization of vaccination campaigns that virtually wiped out the disease within a
decade. At no point in the past hundred years has there been a similar national
mobilization over lead despite its ubiquity and the havoc it can wreak.
For much of the twentieth century we have no systematic records telling us the number of
children whose lives have been destroyed by lead. What we have known, as one
researcher put it in the 1920s, is that "a child lives in a lead world." By the 1920s,
virtually every item a toddler touched had some amount oflead in or on it. Leaded toy
soldiers and dolls, painted toys, qeanbags, baseballs, fishing lures, and other equipment
that were part of the new consumer economy of the time; the porcelain, pipes, and joints
in the sparkling new kitchens and bathrooms of the expanding housing stock-all were
made of or contained large amounts oflead. But more ominously and disastrously, lead
became prui of the air Americans breathed when, in 1923, lead was introduced into
gasoline to give cars more power. With the dramatic growth of this vast industry, every
American child, parent, and neighbor began to systematically incorporate into their
bodies a toxic heavy metal that was already known to be poisoning workers in the United
States and elsewhere.
For centuries, and particularly with the Industrial Revolution, lead had been causing
workers in foundries, smelters, paint factories, and other industries to suffer severe,
sometimes fatal neurological damage. By the 1920s, children as well were facing a
special threat from the very rooms they lived in every day. Paint, the seemingly
innocuous wall covering that replaced wallpaper as the most desirable room decoration in
the early twentieth century, contained huge amounts of this deadly material. Up to 70
percent of a can of paint in the first half of the century was composed of lead pigments.
Such paint was aggressively marketed as the covering of choice to millions of young
families through jingles, advertisements, and even paint books for children, who were
told, for example, "This famous Dutch Boy Lead of mine can make this playroom fairly
shine."
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By the middle decades of the century, millions of children were suffering the effects of
acute or chronic lead exposure, and tens of thousands of children had died. Lead was by
then certainly among the most prevalent, if not the most well-lmown, of the threats to
children. Chlldren-~3uffering from acute lead poisoning showed a variety of symptoms,
such as convulsions, muscle paralysis, "mental lethargy," vomiting on eating solid food,
and dizziness.
.
By the 1940s a huge literature had emerged that detailed the horrifying effects of this
metal on children. But for both children and adults prior to the 1940s, the assumption had
been that if the overt symptoms of lead poisoning passed, there would be no residual
effects. During World War II, the two Harvard researchers-Randolph Byers and
Elizabeth Lord, a pediatrician and psychologist, respectively, at Boston's Children's
Hospital--documented the long-term effects of acute lead poisoning even after a child
had ostensibly "recovered." As the seriousness of this epidemic became increasingly
apparent in the 1950s, public health officials in Baltimore, New York, Chicago,
Cincinnati, Boston, and other large cities began to follow the scientific and medical
literature on the effects oflead-paint poisoning. Many cities passed ordinances that
required warnings on containers and restrictions on the sale of lead paints for use on
walls, woodwork, and other surfaces accessible to children. But their actions were
piecemeal and uncoordinated.
Historically, health departments in the United States were local operations whose
adm~nistrators rarely harmonized responses with each other, even in the face of the most
dire public health threats. In the case of childhood lead poisoning, very few city
administrators as late as the 1950s were even aware of the national scope of the problem,
much less how colleagues in other communitie.s were coping with it. While some of the
larger cities began to establish registers to document the extent of the problem within
their jurisdiction, there was no central source for information outside of the Lead
Industries Association (LIA), the trade association of the lead industry .
. By the standards of the time, only the most acute cases, often life-threatening were
recorded; lead poisoning that caused lesser damage was neither the focus nor in many
instances even attributed to lead.· The industry's proposition that lead poisoning was
largely a problem of "flaking oflead paint in the ancient slum dwellings of our older
cities" rendered it a disease of poverty and the "socio-economically deprived." As lead
poisoning became increasingly defined as a problem of poor African American and
Latino children in urban slums, in this pre-civil rights era there was no active political
constituency capable of making it a pressing concern. From the very first, then, lead
poisoning and housing were inextricably linlced.
Children suffered enormously as a result of inaction. Until the 1950s, when BAL (British
anti-Lewisite, or Dimercaprol) and CaEDTA (ethylenediaminetetraacetic acid) were
introduced as chelating agents, two-thirds of children who suffered convulsions and
swelling of the brain due to lead ingestion died. With the use of chelating agents, the
death rate was cut in half, but it was still almost one in three, and those who did survive
were often deeply damaged. Increased attention to paint as a source of lead in the
environment was complemented in the early and mid-1960s by a growing body of
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evidence suggesting that significant amounts of lead were also entering the human
environment through other means: contamination of the soil and air from insecticides;
and fallout from·lead-bearing compounds during smelting, mining, and fabricating
processes and automobile exhausts. Pots and pans, water pipes made oflead or joined by
lead solders, and cans sealed with lead solder--once hailed by the industry as symbols of
lead's role in creating the modern environment-were now suspected as contaminants of
the human food chain, as was beef, from the lead cattle absorbed in grazing. To explore
these issues, the U.S. Public Health Service sponsored a conference in 1965 on
environmental lead contamination, where it soon became clear that lead from gasoline
was the most pressing concern because of its magnitude and dispersal throughout the
country.
As early as the 1920s, public health leaders had worried that the introduction of lead into
gasoline, an issue which has direct bearing on any attempt to disturb the West 97th Street
site. As the auto industry expanded, and the use of tetraethyl lead increased dramatically,
the lead coming out of the tailpipes of cars proved to be a serious source of
environmental pollution. A 1966 study of lead in the soot of New York City streets, for
example, revealed the startling fact that its lead concentration was 2,650 parts per million
(ppm).
Responding to pressure from community organizations in New York, Boston, and around
the country and from local public health officials, Congre'ssman William Ryan (D-NY),
who represented the community around West 97th Street, and Senator Ted Kennedy (DMA) cosponsored bills in 1969 and 1970 to authorize $30 million in federal grants to
combat lead poisoning. The Ryan-Kennedy Bill was passed on December 31, 1970, and
signed into law as the Lead-Based Paint Poisoning Prevention Act by President Nixon in
mid-January 1971.
Meanwhile, the magnitude of the problem was becoming increasingly apparent as
damage was found to be occurring to children at lesser levels of contamination than
previously realized. Lead poisoning challenged the older paradigm of what constituted
health and disease. Lead poisoning was unlike acute infectious diseases that ultimately
resolved themselves or resulted in observable, permanent damage. Unlike polio, for
example, which left children (many of its victims), visibly disabled, children who were
lead poisoned looked normal, exhibiting in all but extreme cases neurological, emotional,
cognitive, and behavioral problems that initially might be easily overlooked. IQ loss,
dyslexia, hyperactivity, and behavioral problems could tragically change the direction
and prospects of lead poisoning's victims. Herbert Needleman, a physician at the
University of Pennsylvania, was among the first to suggest that the effects oflead
poisoning could be thought of as "a family of curves," starting with subtle biological
change "at the lowest levels"; continuing with irritability, awkward gait, and fevers in the
middle levels and comas and convulsions near the top; "and ending with death at the
highest end of the scale." In the urban American "ghetto," where children's blood levels
were consistently higher than their middle class counterpatis, there was an increased
prevalence of learning disabilities and behavior disorders. Even if it was invisible. to the
clinician, parent, and victim, lead was destroying lives.
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Concern among public health experts and others in the 1970s about the subtle but often
significant impact low-level lead exposure could have on behavior and biological
·processes amplified the growing attention to potential pollution and disease threats from
substances other than lead. Studies of the effects of lead, among the oldest recognized
threats to human health, were also transforming how epidemiologists, environmental
scientists, and consumers understood disease more generally. The evolving science of
low-level lead exposures, along with the political and social movements around
childhood lead poisoning, would provide support for a growing social debate that would
ultimately transform our ideas about disease, science, and, for the professional public
health community, epidemiology.
By the mid-1970s, there were fewer children convulsing, lapsing into comas, and dying,
but screening programs had revealed an array of behavioral, intellectual, perceptual, and
subtle neurological problems associated with elevated blood levels, such as slow learning
and reduced IQ, reading difficulties and hyperactivity. Children with more lead in their
bodies were more easily distracted, less able to work independently, more disorganized,
more hyperactive, more impulsive and excitable, and more easily frustrated by
difficulties. These children also found it more difficult to follow simple directions and, in
general, functioned less well in the classroom than other children of the same age. In
short, the lead that children accumulated over time produced "disordered classroom
behavior."

.

'

The implications oflead's diffuse but often considerable effects on the neurological
development, intelligence, behavior, and long-term well-being of America's children was
a terrifying challenge to a public health community whose goal historically had been
prevention of disease. Surveys revealed that many children who did not live in obviously
dangerous houses still had blood-lead levels above 30 µg/dl.
It had also become increasingly clear in the 1970s that lead poisoning was not confined to
poor children. "Affluent Kids Also Harmed by Toxic Lead," the Wall Street Journal
headlined in 1981. "Lead poisoning has started turning up in the homes of the affluent,"
the article noted. "A professional couple in a partly renovated neighborhood noticed that
one of their eight-month-old twins was growing more slowly and eating less than the
other" because the first child "had swallowed enough toxin ... to cause slight learning
disabilities." Vernon Houk of the CDC told the reporter that "lead toxicity is not, as once
thought, confined to lower income urban areas." The threat was not just from lead paint
but from the lead in gasoline as well. And Devra Davis, director of toxic substances for
the Environmental Law Institute, warned parents that "lead diseased middle class
children can go unchecked by both parents and pediatricians."
These concerns were given further support by the results of the second National Health
and Nutrition Examination Survey (NHANES II), conducted between 1976 and 1980 and
released in 1982. The survey, first conducted in the early 1960s, was an effort to
document the health status of the American people. Since much public health data were
collected by individual states and independent bodies such as insurance companies,
hospitals, and physicians using varied criteria, NHANES was an attempt to provide
consistency in developing an overall picture of the nation's health status and health
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problems. The survey data showed that one of every twenty-five children between six
months and five years of age had "blood lead levels that exceeded the accepted limit of
30 µg per deciliter," The NHANES data showed that_reducing the lead in gasoline had
succeeded in lowering average blood lead levels, but the news that hundreds of thousands
of children were still at severe risk from lead in their blood was extremely troubling. This
became more disturbing when, in the early 1980s, more biological evidence came to light
showing that "normal" blood lead levels in urban children were, in fact, potentially more
dangerous than previously thought.
As the CDC and numerous researchers elsewhere were revealing that lower and lower
amounts of lead posed a serious threat to children, the dust from the millions of pounds of
lead that had been laid at children's fingertips continued to poison and destroy. In new
and dramatic ways, the truth of John Ruddock's 1924 observation that a "child lives in a
lead world" continued to haunt scientists, advocates, and public policy makers alike
three-quarters of a century later. Children's ability to succeed in school has been undercut
by reduced IQ, increased behavioral problems, attention deficit disorders, and
neurological problems such as dyslexia and hyperactivity. If these problems had been
linked to meningitis or another viral disease, the mere dimension of the damages-and
threat of contagion-would likely have resulted in a national mobilization to protect this
vulnerable population. The sheer number of children adversely affected by lead over the
past twenty years, not to mention the past century, dwarfs the number of U.S. residents
affected by SARS, West Nile virus, Legionnaires' disease, anthrax, smallpox, and other
diseases that have led to broad national efforts to eliminate them as threats.
In light ofrecent epidemiological evidence oflead's broad social impacts and its
biological effects-from learning disabilities and crime to psychiatric disturbance, heart
disease, and even schizophrenia-the worries about lead poisoning has changed
dramatically. And more recent research indicates that even the lower blood lead level
considered safe in the 1990s offers children inadequate protection. In fact, the CDC in
mid-2012 lowered its level of concern-the level at which children should be considered
at risk-to 5 µg/dl, thereby increasing the estimated number of endangered children from
250,000 to 450,000. Even this may not be a safe level."The CDC's CDC's Advisory
Committee on Childhood Lead Poisoning Prevention itself acknowledged that there may
not be any "safe" level oflead exposure for children. In October 2011, the National
Toxicology Program of the U.S. Department of Health and Human Services issued a draft
report that evaluated the accumulating data. There was "sufficient evidence," the report
concluded, to believe that lead caused an "increased diagnosis of attention deficit
disorder, greater incidence of problem behaviors, and decreased cognitive performance"
as measured by "lower academic achievement and specific cognitive measures.'' In the
measured, removed tone of a medical treatise, the report noted that blood lead levels even
below 10 µg/dl were associated with "delayed puberty, reduced postnatal growth, and
decreased cognitive performance as indicated by lower IQ.'' Not only children were
affected but also adults. Data showed that adult blood lead levels below 5 µg/dl are
associated with kidney disease and below 10 µg/dl with increased blood pressure,
hypertension, and high rates of heart disease.
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To halt any further exposure to lead seems self-evident for "this blunter of children's
cognition" is a silent thief of children's futures. Not to disturb dangerous lead dust seems
asmaltprice to pay to ensure the academic and intellectual abilities of young children in
the neighborhood. Are we really willing to sacrifice so many children, particularly those
who just happen to be born into poor and minority families, in order to build another
building? After all, lead poisoning is a completely preventable disease.
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Petitioners' Exhibit 18
Copies of two letters, including:
(1) a letter from then Commissioner of the N.Y.S. Department of
Environmental Conservation ("NYSDEC") Joseph Martens to
Assemblymember Daniel O'Donnell, dated August 6, 2014, and
(2) a letter from the NYSDEC Region 2 Regional Remediation
Engineer, Paul John, to Jack D. Hornkow, Director, Office of
Environmental Affairs, Dormitory Authority of the State of New York,
dated September 24, 2014.

ArmREW M.
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CuoMo

GovERtton

M~RTENS

COMMISSJOlll".fl

Sr11re or Nrw YORK
Dfl•/1RYMENT Of faNJRONHENTAL CONSERVATION

ALBANY, NEW YORK 1.2233-1010

Honorable Daniel O'Donnell
New York State Assembly
245 West 104th Streel
New York, NY 10025
Dear Assemblyman O'Donnell:
Thank you for your letters regarding Jewish Home Lifoeare's proposed 20wstory nursing home at
125 West 97lh Street.
'
DEC obtained all relevant documents pertaining to the Dmft Environmental Jmpact Statement
(DE!S) from the State Department of Health (DOH) and has reviewed the Phase Il Subsurface
Investigation (PSI) and the remedial action plan (RAP), both dated May 2014. We have also
confim1ed with DOH that tbese documents contain all hazardous material testing done for DOH.
With respect to your concerns of hazardous mate.rials, particularly lead, data collected from the
site exhibited lead concentration in one of the 38 soil samples collected at the site that exceeds
the unrestricted use soil clcarmp objectives. However, this level oflead is commonly found in
urban fill. The site does not pose a signiflcant threat to public health or the environment based
on the concentrations present; therefore, DEC has no basis for requiring remediation based 011
lead in the soil.
The PSI and RAP also noted the presence of petroleum ln the southe.astern portion of the
pmperty, which was most likely associated with fm:mer row houses at the site. DEC worked
with poH to require that the cleanup meet unrcstyi~tcd use spil cleanup objectives (w.hich are
considered the h1ghest cleanup standards) unless it rn dctermmed by DEC that unrestncted use
soil cleanup objectives are not feasible. We also added a provision for Immediate notification if
v~por complaints are received from the public. Further, we will implement guidance on
sampling frequency to demonstntte the effectiveness of the petroleum remediation upon
excavation of the site. We also included a Construction Health and Safety P.lan, which provides
for air and dust monitoring and mitigation as part of the DEIS and subsequent Findings
Statement.
Please call me at (5 I8) 402-8540 Lf you have any questions.

(hi~t;'.f'lJ. tvlartens
·,._,~_..,,.

<:~

C. Abel, DOH

New York State Department of Environmental Conservation
Division of Environmental Remediation, Region 2 Office
47-40 21•1 Street, Long Island City, NY 11101-5407
Phone: (718) 482-4900 •Fax: (718) 482-6358

Website: www.dec.ny.gov

Joe Martens
Commissioner

September 24, 20 J4
.Jack D. Homkow
Director
Office of Environmentul Affairs
One Penn Plaza, 52nd Floor
New York, NY 10119-0098
Dear Mr. Hornkow:
Jn response to your email dated August l 9, this letter is intended to provide clarification to the
Department of Environmental Conservation's (the Department) August 6 Jetter regarding Jewish
Home Lifocarc's proposed 20·story nursing home at 125 West 97th Street.

The Department obtained and reviewed relevant documents pertaining to the Draft Environmental
Impact Statement (DEIS) from the State Department of Health (DOH) including the Phase ll
Subsmface Investigation (PS!) dated May 2014. We have also confirmed with DOH that these
documents contain all hazardous material testing done for DOH. With m:pect to concerns regarding
the presence of hazardous materials, particularly lead, the Department has reviewed the data and
compMcd it to the Commercial Use Soil Cloanuf) Objectives (SCOs) of 1000 parts per million (ppm).
Commercial use is the appropriate use category for a health care facility under DEC's guidance.
Based on that comparison, the Department identified 3 samples from 2 locations out of the total of 38
samples on the site tha1 exceed the Commercial Use SCOs at l 100 ppm, 1830 ppm and 3850.ppm,
respeeti.vely. These concentrations of lead are commonly found Jn urban fill. Furthermore, 16 of the
38 samples were subjected to toxicity characteristics leaching procedure (TCLP) analysis, which is
used to establish the presence of characteristic hazardous waste. None of the samples exceeded the
TCLP threshold for lead, accordingly the Department has determined that the site does not pose a
significant threat to public health or the environment based on the concentrations present. Thereforn,
the Department has no basis for requiring remediation of lead conlamination based on the levels
identified in the soil.
The PSI also noted the presence of petroleum .in the scmthenstern portion of the property, which was

most likely associated with the former row houses at the site. A spill has been assigned to the
petroleum contam.ination report and the Department has reviewed and appt'Oved a Remedial Action
Plan (RAP) which was submitted to address the spill. The approved RAP ensures cleanup of the
petroleum contamination to pre-spill conditions to the extent feasible. (lt should be noted that the
excavation for development of the s.ite \Viii result in the removal of'the soil at the 2 locations where
the lead concentrations exceed the commercial use SCOs.) Further, post-excavation sampling will
be conducted to detnonstrnte the effectiveness of tbe petroleum remediation. The RAP also includes a
Construction Health and Safety Plan, which provides for air and dust monitOt'ing and mitigation
throngbout tbe petroleum remediation and site development excavation activities.

If you have any questions regarding this letter please feel free to contact me at (718) 482-4931 or at
illll.tL.is.1h11:1,{l~k-c;,,,ny,,iz11Y.·

Sincerely,

Paul John, P.E.
Regional Remediation Engineer
cc:

Assemblyman Daniel O'Donnell
Charles P. Abel ~NYSDOH

Petitioners' Exhibit 19
A print-out of a page on the website of the NYSDOH, "New York State
Public Health Laws and Regulations for Lead Poisoning" (available at
Mtp:l/www.health.ny.gov/envircmmentalllead/laws and regulations/index.htm)

New York State Public Health Laws and Regulations for Lead Poisoning http://www.health.ny.gov/environmental/lead/laws_and_regulations/i...

New York State has a number of laws and regulations relating to lead poisoning prevention and treatment. Find out how these laws might
affect you.
• Control of Lead Poisoning - NYS Public Health Law, Title 10 of Article 13 (Amended April 2009)
• NYS Regulations for Lead Poisoning Prevention and Control - NYCRR Title X, Part 67 (Amended June 2009)
• Public Health Law Section 2168 - Statewide Immunization Registry
Health Care Providers and Local Health Departments
• Deputy Commissioner's Letter to Health Care Providers Advising of Changes to New York State Public Health Law and Regulations for
Blood Lead Testing, Reporting and Follow-up (June 2009) (PDF, 104KB, 1pg.)
o Summary of Changes to New York State Public Health Law and Regulations: Blood Lead Testing, Reporting and Follow-up (PDF,
122KB, 3pg.)
Laboratories and Blood Lead Testing Sites
• Summary of Changes to New York State Public Health Law and Regulations: Blood Lead Testing and Reporting Requirements for
Laboratories
Child Care Providers
• What Child Care Providers Need to Know About Lead
• Office of Children and Family Services Child Care Regulations
Federal Laws and Regulations
•
•
•
•

EPA Rules and Regulations
HUD Lead Regulations Web Page
Occupational Safety and Health Administration
The Consumer Product Safety Improvement Act (Consumer Product Safety Commission)

Revised: September 2013
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Petitioners' Exhibit 20
Copy of the Lead Standards Petition submitted to the U.S.
Environmental Protection Agency ("USEPA") by the National Center
for Healthy Housing and two other organizations, dated Aug. 10, 2009
Also available on the USEPA website at
http://www.epa.gov/opptintr/chemtest/pubs/EPA_Lead_Standards_Pet
ition_Final.pdf

August 10, 2009
Lisa Jackson, Administrator
Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, NW
Washington, DC 20460

RE: Citizen Petition to EPA Regarding the Paint and Dust Lead Standards
Dear Administrator Jackson:
The US Environmental Protection Agency (EPA) reports that about 250,000 children
aged 1-5 years have a blood lead level of 10 micrograms of lead per deciliter of blood
(~tg/dL) or greater based on a US Centers for Disease Control and Prevention (CDC)
survey conducted from 2001-2004. 1 This is great progress from the 4. 7 million children
with lead levels above 10 µg/dL in 1978, but the recent trend line has flattened and the
nation is already unlikely to achieve the 'Healthy People 2010 goal of eliminating lead
poisoning as a public health issue. In addition, the research has demonstrated that blood
lead levels in children above 5 ~tg/dL and possibly lower result in deleterious effects. No
safe level of exposure to lead has ever been established. Lead poisoning of young
children results in cognitive impairment that can never be regained and is associated with
behavioral disorders. Federal agencies should examine their programs and standards to be
sure they are doing all that they can within their authority to address this preventable
environmental tragedy.
Already, EPA's Clean Air Scientific Advisory Committee's (CASAC), has determined
that "outdated residual surface contamination standards (i.e., dust lead cleanup levels of
40 µg/ft2 for floors and 250 ~tg/ft2 for window sills) are being used that are insufficiently
protective of children's health, as indicated by recent epidemiological studies." (Lanphear
et al., 2005; Lanphear et al., 2002, Lanphear et al., 1998, Lanphear et al., 1996, and
Malcoe et al., 2002). 2
Pursuant to Section 21 of the Toxic Substances Control Act, the National Center for
Healthy Housing (NCI-IH), Alliance for Healthy Homes, Sierra Club and the undersigned
petition EPA to use its authority under Section 6 of the Toxics Substances Control Act
(TSCA) to more adequately protect these children from the dangers of lead-based paint
and leaded dust by lowering the levels in the current standards. Specifically:

1
2

http://yosemite.epa.gov/ochp/ochpweb.nsf/content/fastfacts.htm
http://www.epa.gov/sab/pdf/casac-07-006.pdf

1. Lower dust lead hazard standards at 40 CPR 745.65(b), 40 CPR 745.227(e)(8)(viii),
and 40 CPR 745 .227(h)(3)(i) from 40 micrograms of lead per square foot of surface
area (µg/ft 2) to 10 µg/ft 2 or less for floors and from 250 µg/ft 2 to 100 µg /ft 2 or less
for window sills.
2. Modify the definition of lead-based paint in 40 CPR 745.103 and 745.223 for
previously applied paint or other surface coatings in housing, child-occupied
facilities, public building and commercial buildings to reduce the lead levels from 0.5
percent by weight (5,000 parts per million (ppm)) to 0.06 percent by weight (600
ppm) with a corresponding reduction in the 1.0 milligram per square centimeter
standard.
If EPA determines that Section 6 is the not the most appropriate basis for the revising the
standards, the petitioners request pursuant to 5 U.S.C. § 553(e) that EPA revise the
standards as described above using its authority under other provisions of the Toxic
Substances Control Act.

Justification for Request #1
On January 5, 2001, EPA established a hazardous level of lead in dust in three sections of
40 CPR Part 745. 3
• At 40 CPR 745.65(b) which states that "A dust-lead hazard is surface dust in a
residential dwelling or child-occupied facility that contains a mass-per-area
concentration oflead equal to or exceeding 40 µg/ft 2 on floors or 250 µg/ft 2 on
interior window sills based on wipe samples."
• At 40 CPR 745.227(e)(8)(viii) which states that "The clearance levels for lead in dust
2
are 40 µg/ft 2 for floors, 250 µg/ft for interior window sills, and 400 µg/ft2 for
window troughs."
• At 40 CPR 745.227(h)(3)(i), which states that "In a residential dwelling on floors and
interior window sills when the weighted arithmetic mean lead loading for all single
surface or composite samples of floors and interior window sills are equal to or
greater than 40 ~tg/ft 2 for floors and 250 µg/ft 2 for interior window sills,
respectively."
EPA determined these standards by establishing a range of candidate health-based
standards and conducting an economic impact analysis of the range. On the most
protective side, EPA stated that it "adopts as the basis determining the lowest candidate
standards for the final dust and soil lead hazards the same policy basis used in the
proposal for choosing dust and soil lead contamination levels--a 1 to 5% probability of a
child's developing a blood lead level of 10 µg/dL." 4
"At the other end of the range considered by EPA was an exceedence probability of 10%.
With this distribution of risk, a child would have approximately a 2% chance of having a
blood-lead concentration exceeding 15 µg/dL and a less than 1% chance of having a
blood-lead concentration exceeding 20 ~tg/dL, the level at which CDC recommends
medical intervention. In the proposal's discussion of the contamination standard, the
3

4

66 Fed Reg 1205 (January 5, 2001)
Id at page 1215.

2

Agency rejected this probability as presenting exceedingly high risks. For determination
of a hazard level, they would also be excessively high. EPA believes it is inconsistent
with the statute to establish a hazard standard at which significant numbers of children
5
would need medical treatment."
EPA concluded that "floor dust levels at 40 µg/ft 2 correspond to 5% and less probability
of blood lead levels exceeding 10 µg/dL." 6 Through its regulatory impact analysis oflead
dust standards based on this range of 5% to 10%-pTobabtlity,-EPA cleterlnihed-tlia140
2
µg/ft on the floor was achievable and "when considered in terms of its cost-benefit
analysis, EPA found that indeed positive net benefits resulted for the 40 µg/ft 2 hazard
standard." 7
NCHH examined studies that have become available since the current dust lead standards
were promulgated in 2001 and has found solid evidence supporting a need to reduce dust
lead levels classified as hazardous in order to protect children from elevated blood lead
levels. Among the studies examined include the:
• National Health and Nutrition Examination Survey ("NHANES");
• US Housing and Urban Development (HUD) Risk Assessment Study ("HUD Risk
Assessment Study"); and
• HOME Study.
NCHH and partners analyzed data from NHANES from 1999-2004. 8 During these years,
dust lead samples were collected from the homes of certain NHANES participants. They
found that after controlling for other factors:
• 4.6% of children with an average age of 33 months living in pre-1978 homes would
have a blood lead level of 10 µg/dL or greater when their floor dust lead loading was
12 µg/ft 2 •
2
• At a floor dust lead loading of 12 ~tg/ft , there is 95% confidence that no more than
7.9% of children would have a blood lead level of 10 ~tg/dL or greater.
• 5 .1 % of children would have a blood lead level of 10 ~tg /dL or greater when their
2
window sill dust lead loading was 100 µg/ft •9
Using EPA's criteria of protecting 95% of children from an elevated blood lead level
(currently defined as 10 µg/dL or greater), dust standards of 10 µg/ft 2 for floors and 100
µg/ft 2 for window sills should be adopted.
NCHH's results of the NHANES study are similar to findings observed from a pooled
analysis of twelve epidemiologic studies conducted in 1998. 10 The Pooled Analysis
5

Id.
Id at 1217.
7
Id at page 1221.
8
Dixon SL, Gaitens JM, Jacobs DE et al. (2009) Exposure of U.S. children to residential dust lead, 19992004: II: The contribution of lead-contaminated dust to children's blood lead levels. Environmental Health
Perspectives 117(3):468-474.
9
Wilson, Jonathan. (2008) Should the EPA Lead Dust Standards be Lowered? (accessed 5-8-2009:
www .healthyhomestraining.org/Research/Translational_Research_l 1-17_PbDust_ Standard_r2. l .pdf)
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determined that the actual risk is 18% (not 1% to 5% as predicted by EPA in 2001) at a
2
floor dust level of 40 µg/ft • The Pooled Study found that after controlling for other
factors and setting the exterior lead exposure to the national median (72 ppm), 7.4% of
children with an average age of 16 months would have a blood lead level of 10 µg/dL or
greater when their floor dust lead loading was 10 µg/ft2. EPA reviewed the Pooled Study
as part of the issuance of the final rule establishing the current levels of 40 µg/ft 2 on the
floor and 250 µg/ft 2 on the window sill, but it was discounted because it was said to lack
soil or paint lead data. The Pooled Study did in fact include·paint and exterior-dust/soil---- ·
lead levels and included those variables in the modeling used to predict the outcome
presented above. Specifically, EPA should examine the raw data analysis, not just the
final journal article in understanding how the Pooled Study included paint, soil, water and
other variables
NCHH also believes that the HUD Risk Assessment Study offers further support for
lowering the levels in the standards. In 2003, NCHH completed the Study of HUD 's Risk
11
Assessment Methodology in Three U.S. Communities for HUD. The study explored
factors that predicted whether a child has a blood level above or below 10 µg/dL in two
communities: Milwaukee, WI and New York, NY. Environmental factors were
significantly related to the blood lead levels in Milwaukee. NCHH's further analysis of
2
the Milwaukee data found that setting standards of 10 ~tg/ft on floors and 400 ppm in
play area soil would optimize the performance (positive and negative predictive values)
of the risk assessment. These analyses considered a spectrum of environmental lead
sources including dust, soil, paint and water. The need for a lower floor dust lead level is
further supported by work conducted in Milwaukee to evaluate the city's lead ordinance.
2
The study found that children living in homes with floor dust lead levels under 20 µg/ft
had proportionally fewer elevated blood lead levels than children living in homes where
2
the floor dust lead loading exceeded 20 µg/ft .
NCHH has found that the lower dust standards are achievable. The Six-Year Follow-up
Study to the HUD Lead Hazard Control Grant Evaluation demonstrated that average floor
2
dust lead loadings were 14 µg/ft at clearance and those levels continued to fall to 5 µg/ft 2
six years after clearance with only routine maintenance. Average window sill dust lead
loadings were 239 µg/ft 2 before remediation, 45 µg/ft 2 at clearance, then increased
2
slightly before declining from 105 ~tg/ft 2 to 73 µg/ft six years after clearance. The
grantees were required to achieve clearance dust lead levels at 100 µg/ft 2 on floors and
500 µg/ft 2 on window sills, levels that were well below the clearance requirements in
place at that time.
In the past year, the Cincinnati Children's Hospital Medical Center (CCHMC) completed
data collection for its HOME Study, which examined the efficiency of lead primary
prevention in homes of expectant mothers. Although CCHMC's data analysis is on10

Lanphear BP, Matte TD, Rogers Jet al., ( 1998) The contribution of lead-contaminated house dust and
residential soil to children's blood lead levels. Environmental Research. 79(1):51-68.
11
National Center for Healthy Housing (rev. 2006) Study of HUDs Risk Assessment Methodology in Three
US. Communities: Final Report, Columbia, MD (accessed 5-13-2009:
www.nchh.org/LinkC! ick.aspx?fi Ieti cket=HZUens IvU/O=&tab id=2 l 7)
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going, early results demonstrate that contractors using standard lead hazard control
treatments cleared 99% of 143 units to below 5 µg/ft 2 on floors and all units cleared
below 50 µg/ft 2 on window sills. 12 Nine-six percent of floors remained below 10 µg/ft 2
on floors one year later and 91 % were below 100 µg/ft 2 on window sills a year later.
The lab technology exists to analyze samples at the levels stated in this petition, although
some current lab practices may need to be modified to achieve EPA' s quality control
requirements-under-the-National-t-ea:d-t-ab-A:c-creuitattm1Program (NLT::;-A:P)-.- - - - - - - - The economic consequences of a rule based on the standards recommended in this
petition will be less than EPA originally estimated when it adopted the current standards.
In the January 5, 2001 Final rule, EPA estimated that 22 million homes would have lead
dust hazards based on a standard of 10 µg/ft 2 . 13 NCHH's review of the Six-Year FollowUp Study and the HOME Study demonstrated that current lead hazard control practices
are adequate to reduce dust lead below the levels recommended in the petition. In
addition, NHANES data suggest that less than 15% of pre-1978 homes - 9. 8 million
homes - would be classified as having a dust lead hazard. This total is far less than EPA's
original estimate.
Based on this analysis, Petitioners believe that EPA must lower its dust lead hazard
standards at 40 CFR 745.65(b) from 40 micrograms of lead per square foot of surface
2
2
area (µg/ft 2) to 10 µg/ft or less for floors and from 250 µg/ft to 100 µg /ft2 or less for
window sills. It must also lower its clearance levels for lead in dust at 40 CFR
745.227(e)(8)(viii) and 40 CFR 745.227(h)(3)(i) from 40 µg/ft 2 to 10 µg/ft2 or less for
2
floors and from 250 µg/ft to 100 µg /ft 2 or less for window sills. Petitioners believe that
there is more than a reasonable basis to conclude that this change is necessary to prevent
an unreasonable risk of injury to children's health.
While the Petitioners make this request based on the methodology EPA used to adopt the
existing dust lead standards, Petitioners also believe that the methodology should be
improved. EPA should use a risk-based approach that recognizes that there is no safe
level of exposure to lead and that the research shows a strong association between blood
lead levels in children of 5 µg/dL to 10 µg/dL and learning disabilities and possibly
lower. This approach would establish lead dust standards based on the risk to children
and the feasibility of achieving these standards.
IfEPA determines that it is not appropriate to use its authority under Section 6 ofTSCA
to make this change, EPA should use its authority under Sections 402 and 403 ofTSCA
to take this action to protect children from lead poisoning.

Justification.for Request #2
In Section 401 ofTSCA, Congress defined Lead-Based Paint to mean "paint or other
surface coatings that contain lead in excess of 1.0 milligrams per centimeter squared or
12

Wilson, Jonathan. (2008) Should the EPA Lead Dust Standards be Lowered? (accessed 5-8-2009:
www.healthyhomestraining.org/Research/Translational_Research_ 11-17_PbDust_ Standard_r2. l .pdf)
13
66 Fed Reg. 1221 (January 5, 2001).
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0.5 percent by weight or (A) in the case of paint or other surface coatings on target
housing, such lower level as may be established by the Secretary of Housing and Urban
Development, as defined in section 302(c) of the Lead-Based Paint Poisoning Prevention
Act, or (B) in the case of any other paint or surface coatings, such other level as may be
established by the Administrator." 14
EPA adopted these numbers in the statutory definition without modification at 40 CFR
-----745~103-and-74-5~~-3-stating-that--"-Eead~b-ased-p-ainhneans-paint-orotlTersurface coat+,,in~g~s---

that contain lead equal to or in excess of 1.0 milligrams per square centimeter or more
than 0.5 percent by weight." HUD used the same definition in its Lead-Safe Housing
15
Rule.
The petitioners believe that the standards are insufficient to protect children from lead
poisoning. Since 1992 when the paint lead levels were established in statute, Petitioners
know of no formal review of the standards or consideration of alternative levels by EPA
or HUD. During this time, capacity to check paint for lead through X-ray fluorescence
technology and the nation's knowledge of the hazards to children of deteriorated leaded
paint/leaded dust have dramatically improved.
Under the current standards, paint that contains less than 5,000 ppm of lead would not be
considered lead-based paint. As a result, when a lead inspector or lead risk assessor
documents levels of 4,500 ppm of lead in the paint, the buyer or tenant would be told that
lead-based paint is not present. The buyer or tenant would be unaware of the potential
dangers of disturbing the paint. The buyer may contract with a renovator and authorize
the use of work practices such as open-flame burning or torching of this paint or use of a
machine that removes or disturbs this paint through high speed operation such as sanding,
grinding, power planing, needle gun, abrasive blasting, or sandblasting on this paint.
These work practices produce tremendous levels of dust; where paint contains lead, the
dispersed dust's lead levels would be far in excess of the lead dust hazard standard of 40
~tg/ft 2 let alone a reduced standard of 10 µg/ft 2 • While these work practices are prohibited
under EPA's Lead Renovation, Repair and Painting Rule ifthe paint were lead-based
paint, they could be used without restriction in cases where a certified lead inspector or
risk assessor determined that the paint has 4,500 ppm of lead.
Therefore, the petitioners believe that EPA should exercise its under Section 6 of TSCA
and modify the definition of lead-based paint in 40 CFR 745 .103 and 745 .223 for
previously applied paint or other surface coatings in housing, child-occupied facilities,
public building and commercial buildings must be reduced from 5,000 ppm to 600 ppm
with a corresponding reduction in the 1.0 milligrams per square centimeter standard.
Petitioners believe 600 ppm is appropriate since it was the standard for lead in newly
manufactured paint used from 1978 to 2008.

15 u.s.c. 2681 (9)
24 CFR 35.110. "Lead-based paint means paint or other surface coatings that contain lead equal to or
exceeding 1.0 milligram per square centimeter or 0.5 percent by weight or 5,000 parts per million (ppm) by
weight.
14
15
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The economic consequences of this change in the definition of lead-based paint would
primarily impact those buildings that already have been tested for the presence of leadbased paint by a certified lead risk assessor or lead inspector and found to have levels of
lead in the paint between 600 ppm and 5,000 ppm (and the equivalent in mg/cm 2).
Specifically:
1. Under the Section 1018 lead disclosure rule, the properties owners are already
required to provide the report to buyers and tenants. They would need to put a cover
-~~~~note-to-the-report:-ffthe-rep-ort-shuwe-d-I~m~d-iu-th~nr-l:retweeIIoOO ppm anci-~000------
ppm, the owners who took advantage of the exemption from disclosure to tenants
would need to make the required disclosure and attach the report to the disclosure.
2. Under the HUD Lead-Safe Housing Rule, assuming HUD revises its definition of
2
lead-based paint to 600 ppm and the equivalent in mg/cm , the recipient of the federal
subsidy who used the report to avoid the need to use HUD lead-safe work practices
and achieve clearance levels, would be required to use the HUD lead-safe work
practices and achieve clearance levels. NCHH is unaware of any information on the
number of properties that might be impacted. NCHH does understand that HUD
funded a lead inspection program for Section 8 properties.
3. Under the EPA RRP Rule, the impact would be similar to the impact under the HUD
Lead-Safe Housing Rule. NCHH believes that the majority of properties impacted by
the RRP rule will rely on the presumption of lead-based paint in properties that do not
have a lead inspection report. For these properties, EPA estimates that the RRP work
practice requirements will add only $35 to each regulated event.
If EPA determines that it is not appropriate to use its authority under Section 6 of TSCA
to make this change, EPA should use its authority under Sections 401 ofTSCA and
coordinate the change with HUD to protect children from lead poisoning.

Note
The petitioners recognize that the standards must be updated in the context of other
scientific advice and rulemaking to achieve full compliance with 403(b) in public and
commercial buildings. While EPA decisions pursuant to the petition could involve
consultation with the SAB to determine the benefit and feasibility of decreasing
environmental exposures below the aforementioned standards, as well as coordination
with other rulemaking, and petitioners support these approaches, petitioners believe that
the evidence and demand for updating the standards are sufficiently compelling for EPA
to expedite rulemaking without delay inspired by either concern.
Summary

EPA should begin rulemaking to lower the Federal dust lead and paint lead levels from
the current standards and expand the scope of those standards as required by statute. The
data demonstrate that dust lead levels must be reduced to protect the nation's children;
current work practices can achieve these reductions; and the reductions are sustainable.
EPA, in concert with HUD, must lower the paint lead levels in the current standards to
prevent the generation of dust lead hazards from paint that is currently considered "nonhazardous." The current standards do not provide the protections that all children deserve
and Federal law requires.
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Respectively submitted,

------~Rebeeea-Mer-ley------~~--Patriel~Mael~ey--~~------------~

Executive Director
National Center for Healthy Housing

Executive Director
Alliance for Healthy Homes

Tom Neltner,
Co-Chair, Toxics Committee
Sierra Club

Colleen McCauley
Health Policy Director
Public Citizens for Children and Youth

Zaida Rafiq a Shabazz
Founder/Director
United Parents Against Lead National, Inc

Roberta Hazen Aaronson
Executive Director
Childhood Lead Action Project

Stuart Greenberg
Executive Director
Environmental Health Watch

Linda Kite
Director
Healthy Homes Collaborative

Phyllis Salowe-Kaye
Executive Director
New Jersey Citizen Action

Davida Andelman
Director, Lead Action Collaborative
Health Resources in Action

Janet McCabe
Executive Director
Improving Kids' Environment

Kara Eastman
Executive Director
Omaha Healthy Kids Alliance

Jerome A. Paulson, MD, FAAP-j"
Associate Professor of Pediatrics & Public Health, George Washington University
Medical Director for National & Global Affairs, Child Health Advocacy Institute,
Children's National Medical Center
Co-Director, Mid-Atlantic Center for Children's Health & the Environment

tOn behalf of himself, affiliations for identification pmposes only
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Copy of the USEPA response to the Lead Standards Petition - a letter
from Stephen Owens, Assistant Administrator, to Rebecca Morley,
National Center for Healthy Housing, et al., dated October 22, 2009
(available at www.epa.gov/opptintr/chemtest/pubs/epa-response.pdf ).

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460
c~.·,

: 2 2000

Ms. Rebecca Morley
National Center for Healthy Housing
10320 Little Patttxent Parkway, Ste. 500
Columbia, MD 21044

OFFICE OF
P11ENGNrloN, PESTICIDES AND
TOXIC SUEISTANCl;S

Mr. Patrick MacRoy
Alliance for Healthy Homes
50 F St., NW, Ste. 300
Washington, DC 20001
Mr. Tom Neltner
Sierra Club
- -

408-C-St.,-NE~~

Washington, DC 20002
Dear Ms. Morley, Mr. MaoRoy, and Mr. Neltner:
On August 10, 2009, the Environmental Protection Agency (EPA or Agency) received
your petition requesting that EPA take action to lower EPA' s regulatory lead hazard standard
for lead in dust and modify EPA's regulatory definition of lead-based paint. Your petition
requested l'elief under Section 21 of TSCA 1 or, if appropriate, under Section 553(e) 2 of the
Administrative Procedures Act (AP A).
Lead poisoning prevention is a ptiodty for EPA. More recent epidemiological studies
indicate that the current hazard standards may not be sufficiently protective, The Agency
believes that its efforts should be based on current science. Thi1s, after careful consideration,
EPA has decided to grant your request and intends to begin an appropriate proceeding.
Although EPA bas granted your request, the Agency is not committing to a specific ntlemaking
outcome - including the specific level of the lead·dust hazard standard - or to a certain date for
promulgation ofa final rule. EPA is granting this request under section 553(e) of the
Administrative Procedures Act (APA) after concluding that proceeding under Title IV of the
Toxic Substances Control Act (TSCA) is more appropdate and that the request is outside the
scope of Section 21 ofTSCA.
Additionally, because the Secretary of Housing and Utban Development (I-ITJD) has the
statutory authority to establish a lower level of lead in paint for pnrposes of the definition of
lead~based paint in target housing, EPA will work with HUD on this aspect of your request.
: 15 u.s.c. § 2620
5 U.S.C, § 553(e)
lntemr.t.Address (URL) <> hllp:l/www.epa.gov
Rocyc1od1Aeoyc1ablO o Printed willl Vegetable Oil B<isad lnl<s on I 00% Poslconsumer, Process Chlorine Froe Hecycfod Paper

Should HUD i1rnke l'evisions to the definition of lead-based paint in target housing, EPA
intends to coordinate accordingly. It is, nonetheless, EPA's intention to initiate appropriate
proceedings regarding the definition of lead-based paint in non-target housing.
Thank you for your continued interest in the Agency's effo1is to reduce lead exposures.
If you have any questions relating to your petition, please contact Jacqueline Mosby ofm:y staff
at (202) 566-2228.
Sin?£cerely,/)

~

r
Stt'1
Ass

>'

~ Owens
ministrator

------·~-

-

Petitioners' Exhibit 22
Copy of the report of the Environmental Technology Group, Inc.,
dated May 18, 2014, submitted on behalf of Friends of P.S. 163
as commentary on the DEIS.

ENVIRONMENTAL ANALYSIS OF CONSTRUCTION OF THE JEWISH
HOME LlFECARE FACILITY NEXT TO PS 163
for HAZARDOUS MATERIALS
INTRODUCTION
On April 24, 2014, the Envirorunental Technology Group, Inc. (ETG) was retained by the
Friends of P.S. 163 to review Chapter 5, the Hazardous Materials section of the Draft
Environmental Impact Statement (DEIS) of the Jewish Home Lifecare facility, which is
inunediately adjacent to the school, as to its effects on P.S. 163.
LOCAT!QN OF SITE
The Jewish Home Lifecare facility is proposed for construction at 125 West 97th Street
(Block 1852, Lot 5) between Columbus and Amsterdam Avenues. It is proposed that the
20 story building (275 foot in height) would be built on the 0.73 acre site. Plans are for
construction to begin in 2014 and take 30 months to complete, As indicated above, the
proposed facility would be immediately adjacent to PS 163.
PURPOSE AND SCOPE
Based on its experience, ETG concerns are as follows:
- Soil Vapor
- Hazardous materials found in borings.
~ Mitigation measures
Characteristic of soils used for final cover (including chemical characteristics).
The site is not listed as an E site by the NYC Planning Department. If it were categorized
as an E site, it would be considered a problem site and would be under the jurisdiction of
the NYC Office of Environmental Remediation, who would be overseeing the
remediation of the site.

1. Soil Vapor
Soil gas is of serious concern to the NYS DOH and to P.S. 163. The June 3, 2011
addendum to the Phase 1 Environmental Site Assessment indicates that,
"According to ASTM E2600-08 (Standard Practice for Assessment of Vapor
Intrusion into Structures on Property Involved in Real Estate Transactions) a
Tier I Screening Analysis was performed and the site was found to be in
compliance with all standards."

'
The Tier I soil vapor encroachment
screening uses state and federal databases to
identify those sites with potential to affect subsurface vapor presence.
However, VOCs were found in one of the soil borings at 40,468 ppm.
Given this, it is essential to ensure that soil vapor is not a problem, that a Tier 2

Screening be conducted, which would include soil gas sampling. Without
conducting a Tier 2 Screening, JHL is unable to detennine how much VOC gases
are present in the proposed construction site. The results of these analyses will
reveal the distribution of any voe gases, if present, and the likelihood of its
impacting the school. The distribution of VOC gases cannot be determined solely
from the Tier I Screening Analysis. Therefore, without this, P.S. 163 might be
put at risk. In swnmary, only conducting a Tier I Screening Analysis, which is
solely limited to a database review, is insufficient in our professional judgment,
particularly given the sensitivity of the proximity of the proposed construction
site to P.S. 163.
In addition to conducting the Tier 2 Screening, and as a mitigation measure, JHL
should install a vapor barrier membrane under the bottom slab. In addition, if
VOC soil gases are detected and a sub-slab depressurization system (SSDS) needs
to be installed, the construction should include the installation of a gas collection
pipe system under the vapor barrier to facilitate the installation of the SSDS, when
needed.
lfVOC gases are present, a 24 hour/7 day operating SSDS should be installed
with an alarm system in the event that the system ceased to operate. Thls would
require approval by the NYSDOH. Also, in view of the proximity to the school, a
Site Management Plan that includes a monitoring program should be included.
2. Haz§!'dous Materials
Samples were taken at the top and bottom of the 20 feet deep soil borings and
chemically analyzed. A number ofSVOCs were found in both top and bottom
samples. These included benzo(a)anthracene, benzo(a)pyrene,
benzo(b)fluorathene, chrysene, and ideno (l,2,3cd) pyrene. These are listed by
US EPA (1993) under the Provisional Guidance for Quantitative Risk Assessment
of Polycyclic Aromatic Hydrocarbons and are regarded as carcinogenic PAHs.
The zone where samples were taken at the top is the zone that will most likely be
disturbed during construction (windblown dust, vehicle tire tracking). Also, since
these SVOCs were found at the top and bottom indicates that they are probably
present throughout the 20 feet depth of the borings.

In addition, high levels of barium and lead were found at the top and bottom
samples. Inhalation of some barium compounds has caused baritosis in barium
exposed workers. Lead poisoning affects the development of the nervous system
and is particularly toxic to children. These would also be in the top level most
likely to be disturbed during construction. The NYSDEC unrestricted criteria
level for barium is 63 ppm, and for lead is 350 ppm. Barium levels were found in
soil borings as high as 1,300 ppm, and lead levels as high as 3,850 ppm.
3. Community Air Monitoring Plan (CAMP)
In view of the SVOC, lead and barium levels found in the soil, an enclosed area
tent should be utilized during excavation to prevent any particles and odors from

2

emanating from the site. This mitigation measure is not in the DEIS. During
excavation, extra precautions should also be taken, including wetting of soil,
spraying water on equipment during excavation and dwnping.
For any monitoring work, with the presence of the above chemicals, it should
involve a fullMtime monitor down-wind of the excavation with a sprinkler system
to wet down the area and the equipment.
4. Unrestrigted Soil Criteria
It is indicated that the new unpaved/landscaped areas should be covered with 2
feet of soil meeting NYSDEC Part 375 Restricted/Residential Soil Objective
Criteria (SOC). Given the proximity to the school, the soil covering should meet
the NYSDEC Unrestricted Soil Objective Criteria instead of
Restricted/Residential, which was called for in the DEIS.

William Seevers
Albert Machlin
Environmental Technology Group, Inc.
May 19, 2014

3

•,

.,... ,.•.....,,

.'.

'"

.. ·'·.

..

•.··

'"'·'" ·: ' .. ·•·'" .,.

"

.. ..............
,_.

·~."·•

William Seevers
A co-founder of ETG, Mr. Seevers is an Environmental Hydrologist with over 35
years e·xperience in domestic and International consulting. He is an expert in the
remediation of contaminated ground and surface water 1 and the regulations that
govern the water's monitoring and restoration. As an original member of one of
the nation's pioneering water resource/environmental consulting firms, Geraghty
& Miller, he has served as a cornerstone on a myriad of projects bringing ETG
decades of priceless experiences. He was involved In the investigation and
remediation of a 8 % acre contaminated site in College Point, Queens, as well as
numerous other sites where groundwater and soil remediation activities were
undeiway.
Albert Machlin
A co~founder of ETG, Mr. Machlin has over 40 years experience as a
professional engineer. He has extensive consulting experience in all aspects of
environmental engineering with industry and government. As a former Assistant
Regional Director, and Regional Engineer for Environmental Quality for Region I
(Long Island) of the New York State Department of Environmental Conservation,
he was involved in major environmental projects, which included hazardous
waste, air quality, and groundwater. Prior to his work with the DEC, Mr. Machlin
served as Vice President of Hydrotechnlc Corporation, an International consulting
and engineering firm situated In New York City, and also provided Civil/Sanitary
Engineering services at other New York consulting firms. He was involved in the
remediation of a 8 % acre site in College Point, Queens, as well as investigations
and remediations of other contaminated sites throughout the metropolitan area.

A co-founder of ETG, Mr. Machlin has over 40 years experience as a
professional engineer. He has extensive consulting experience in all aspects of
environmental engineering with Industry and government. As a former Assistant
Regional Director, and Regional Engineer for Environmental Quality for Region I
(Long Island) of the New York State Department of Environmental Conservation,
he was involved in major solid waste, hazardous waste, air quality, wastewater,
groundwater, and marine issues. Prior to his work with the DEC, Mr. Machlin
served as Vice President and Division Engineer for Hydrotechnic Corporation, an
international consulting and engineering firm situated in New York City, and
provided Civil/Sanitary Engineering services at other New York consulting firms.

Petitioners' Exhibit 23
Copy of the report of Robert Chamberlin, Senior Director, RSG to
Batya Lewton, Coalition for a Livable West Side, dated April 28, 2014,
regarding the DEIS, submitted to Respo_ndent NYSDOH

55 Railroad Row
White River ../unction, Vermont 05001

802 295 4999

the science of
April 28, 2014
Batya Lewton
Coalition for a Livable West Side
315 W. 86th Street
New York, New York 10024
RE: Review of NYSDOH DEIS Chapter 7 (Trnnsporrntion), JHL Manhattan Replacement Nursing
Facility Project
Dear Batya:
Tirnnk you for the opportunity to work with your gr.oup to provide technical services. We have
reviewed Chapter 7 (Transportation) of the NYSDOH Draft Environmental Impact Statement for
the Jewish Home Lifccare, Manhattan Replacement Nursing Facility Project..
The following itemized list summarizes our continuing concern over the transportation impacts of
the proposed project:
1. There arc fundamental dcficic.ncics in how the travel demand is estimated for the proposed JHL
based on a punch in/punch out schedule for staff, itnd on a visitor arrival log. Both data sets were
provided by the existing JHL on W. ·106th Street without any third party validation. This pot:cnti~tlly
represents a conflict of interest. Further, this app.roach is not the optimum method for establishing
the transportation demand of the proposed JHL. An original study of travel demand for the existing
facility on W. 106th should be conducted according to the CEQR guidelines.

2. The Transportation analysis bases its assUJnptions about vehicle occupancy and mode split on a
prior study, Hospital for Special Surget)' Expansion FF.IS (2008). No argument is made that a Special
Surgery facility is similar to the proposed facility, which specializes in post acute services and long
term skilled nursing care . .In fact, the comparnbility of the two facilities for tdp generation purposes
is very weak.

3. The simplest and most direct way of establishing the travel demand of the proposed facility is to
conduct a multi day trnvcl survey of the existing facility on W. 106t:h Street. 'l'hat such a sirnple
survey has not been conducted to inforrn a statement of impacts for a project of this magnitude
defies credulity. The lack of this information, which can be obtained gu1ckly, inexpensively and
accurately, is a stunning oversight in the environment review process.

4., The Transportation Chapter begins with the assertion: "Although a detailed analysis is not
warrnntcd based on CEQR Technical Manual threshold critcrin, following CEQR guidelines, a
derailed transportation analysis is being performed." The 2014 CEQR l\hnual sets a peak hour
vehicle trip generation threshold of 50 vehicle trip ends (Chapter 16, Section 300) "to determine
whether a quantified analysis of any technical nrcns ... "is necessary. Jn 'T'ablc 7.7 of the
Transportation analysis submitted by the applicant it is estimated that 66, 69, and 50 vehicle trip ends
will be generated by the project in each of 3 peak hour periods. Thus, the Applicant's own analysis
concludes that a detailed analysis is warranted, contrary to their opening assertion. The CEQR
Manual goes on to stat·e (Chapter 16, Section 322) " ... it should be emphasized that proposed
projects affecting congested intersections and/or lane groups have at: time been found to create
significant traffic impacts when the a:;signcd trips arc fewer. than 50 vehicles in the peak hour."

5. The Applicant's analysis confirms that the proposed project has a significant traffic irnpact by
concluding that the "Proposed Project would result in $igniftcant adverse traffic impacts ar rhc West
9"th Street I Amstcrdnm t\ venue and West 9'/th Street/ ColLUnbus Avenue intersections in the 2018
Build )Car" for all three peak hours considered (page 7 26).

6. To m1dgfltc the adverse trnffic impacts, the Transportation analysis recommends reallocating 1
second of green time from the Northbound phase to the Westbound phase at West
97th/ Amsterdam (for each peak hour) and 2 seconds of green tune from the Southbound phase to
the Westbound phase at West 97th/Columbus (for each peak hour)(page 14 3).

'"'.The Transportation analysis also finds that the intersection of West 9'"'th Street/Columbus Avenue
is a High Crash Location due to the high number of pedestrian and bicycle crnshes occurring over
the most recent 3 ycnr period for which data arc available (page 7 25).

8. To mitigate the safety issues at the High Crnoh Location, the Trnnsportation 11nalysis recommends
extending the Leading Pedestrian Interval by 2 seconds (from 7 to 9 seconds) (page 7 25;.

9. The Transportation analysis does not conduct a full mitigation analysis combining the
results of the safety mitigation (item 9 above) with the congestion mitigation (item 7 above).
The analysis is incomplete and mislc11ding. Extending the Leading Pedestrian Interval by 2 seconds at
West 97th Street/Columbus ;\venue will increase the total signal cycle kngth by 2 seconds. This, in
tum, will add delay to all approaches 11t this mtetscction and neutralize, or even worsen, congestion
resulting from the reallocation of green time as proposed. Thus, the proposed congestion
mitigation is ineffective. "Sig11ificant advet.sc traffic impacts" wm persist at West 97th
Street/ Columbus Avenue :if their proposed mitigation is implemented.
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9. The trnrmportation nnalysis docs not include any analpus of peak hour <Jucumg. r\s reported m

earlier technkal mcmornnda, queues on W. 97th Street frequently spill back from Armterdarn
Avenue past the location of the proposed driveway (sec Figure 1 and Figure 2, from darn collected
on October 5 and 6, 2011). This fmcsccablc problem is not addressed in the Transportation analysis.
Figure 1: Street View of Queuing, W. 97th Street

Figure 2: Aerial View of Queuing, W. 97th Street

Figure 3 and Figure 4 graphically show the extent of the back of queue observed during the AM peak
period and during the PM peak period, .r.cspcctivdy. Also shown in both figures is the incidence and

location of doubJe,parkcd vehicles 11long the street, many of which arc due to private vehicle and bus

It
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drop off activity associated with PS 163. Other double parking b)' moving vans, delivery vehicles, and
on-street loading for the Associated SupcrmarJ..ct at the west end of the block was observed. The
double parking takes one travel h111c out of se1v1ce and exacerbates the congestion of the street.

Thus for significant periods during each weekday, there is complete blockage of the
proposed JHL project driveway. Access to the site for emergency services, deliveries, and
visitors will be severely com.promised during critical travel periods.
Figure 3: Back of Queue Observations, AM Peak Period

' ~ !
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Figure 4: Back of Queue Observations, t\lid Afternoon Period

10. Finally, a new traffic pattern has been established recently that is not reflected in the
Transportation chapter of the DEIS. Left turn prohibitions rcce!Hly implemented at the W. 96th
Street/Broadway mterscctlon arc affecting traffic flow on W. 97th Street between Columbus nnd
i\msterdam. To address safety concerns at the W. %th; Broadway intersection NYCDOT has
implemented left turn prohibitions for southbound Broadway and westbound 96th Streett The
westbound 96th Street left turn p.rohibition is of particular concern, ns the next possible left turning
opportunity for vehicles on West 96th Street is now West End t\venue. Jn response trnffic seektng to
go south prior to West End Avenue (e.g. at Broadway) is being pushed to alternative routes such as
W. 9e'th Street. This is a critical change that is already affecting traffic flows and, as

mentioned, is not represented in the base traffic volume assumptions of the DEIS
Transportation analysis.
The Transportation chapter of the NYSDOH DEIS relies on a fragile data foundation and
on traffic flow assumptions that ru:~u10 lQ.!lg~!..Yrui.9.. Even so, adverse congestion conditions

arc projected by the analysis under Build conditions. Ih.~.~P-rQP-.QseQ.1p,J.!ig~tk~.!l\Y.U1.n..<H
relieve projected c.ongested conditions and, indeed... will li~f~Y. worsen the01.
Sincerely,

RSG
Robert Chambcrlm, Senio.r Dixcctor

1 Sechttp://www.nyc.gov/html/mancb7 /downlonds/pdf/2014··01
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Petitioners' Exhibit 24
Copy of the report of EPDSCO, Inc., dated May 18, 2014,
submitted to Respondent NYSDOH in response to the DEIS.

project data statements compan;1
EPDSCO, Inc.
55Watermlll Ulne,Su!te ZOO, Great Neck.NY l 1021, Tel: 718.343.0026 fall.l 516.487.2~39

Jewish Home Life Care Manhattan Replacement
Nursing Facility Final Scoping Work Document
(FSWD)
EPDSCO, Inc. (a division of Environmental Studies Corporation), is an environmental
consulting firm founded in 1987> which specializes In the preparation and
management of environmental assessments, permit applications, and related
studies, which are required by the New York City Environmental Quality Review
(CEQR)> New York State (SEQR), and all other State and local municipalities. Since
our inception in 1987, EPDSCO has processed thousands of environmental
applications throughout the City of New York and surrounding tri-state area

(www.epdsco.co m).
EPDSCO} Inc. has been engaged by the Friends of P.S. 163, Inc., a nonprofit
organization representing the interests of the parents and students at P.S. 163 to
analyze the traffic study conducted by Sam Schwartz in the Draft Environmental
Impact Statement released by the New York State Department of Health in March
2014.
ln connection with our analysis, we were also provided an expert critique conducted
by Robert Chamberlin. We have reviewed that critique in detail and agree with all
of its substance. As a result, we confine our analysis in this report to issues that Mr.
Chamberlin did not address.
Below is a list of comments for the Final Scoping Work Document (FSWD), as well as
Travel Demand Factors (TDF) Memorandum:
Q_ver all

The Provided technical documents for the proposed Travel Demand Factors (TDF)
Memorandum do not fully support the conclusions for the proposed trip generation
rates. As described below, the rational will be provided for the insufficient trip
generation rates, which will ultimately be utilized for the transportation analysis in
the EIS document:
Proposed Site Plan
The proposed site plan does not show Park West Drive. Park West Drive will be the
only access to the drop-off/pick~up zone, and it is essential to be shown In the

proposed site plan with the proposed modification. The document should also make
it clear if the modification for the Park West Drive would occur regardless of the
proposed nursing home project. The document and the proposed site plan should
also make it clear if the access from WestlOOth Street would be available in the
future with the proposed modification, and show the future condition in the
proposed site plan. The document should also include a site plan for the existing
condition for Park West Drive, due to a possible change in the future traffic
patterns(accessing the pick-up/drop-off zone from West lOOth Street).
Fin()} Scope ofWQrk DQcument
The document should include a weekend day analysis due to the higher number of
visitor activities for the proposed nursing home project
Proposed Trip Generation
Staff
As shown in Table Appendix Table A-1, the 24-hour temporal distribution for staff,
for example shows a total of 468 inbound and 456 outbound person trips, but the
total number of staff is estimated to be approximately 625. Assuming one inbound
and one outbound trip per staff, the proposed analysis is based on only 74% of the
staff not 100% (projecting about 26 percent absentee rate).
The original table should be provided to verify an absentee rate. The transportation
analysis should be based on 100% staff attendance.
Visitors
There is no documentation included in this submission to support and verify the
number of vehicle trips/temporal distribution and consequently, the number of
visitor trips.
Visitor trips should be based on a survey for the proposed use at the existing site,
not the hospital use. The estimated number of visitor trips, based on the vehicle
occupancy for a hospital, is not appropriate for this use, and the temporal
distribution for both uses are different. The hospital rates should not be utilized for
the nursing home use.
Modal split Data
The new 2010 Census Reverse~]ourney-to~Work (RJTW) is now available and it
should be utilized for mode of travel for the staff component of the proposed use.
The modal split information should be based on Census Tract #185 if a survey of the
existing site for mode of transportation is not possible. Also, the applicant should be
utilizing the updated 2014 CEQR Technical Manual.
Proposed Temporal Distribution
Based on staff person trips/temporal distribution and staff availability every 15
minutes in Table Appendix A-1a, the bulk of staff arriving in the morning between

6:45AM-9:45AM (3 hours), is estimated to be approximately 292/625==0.47 of the
total staff. The morning peak period temporal distribution of forty seven (47)
percent of total staff when all patients need attention seems low(less than 50
percent) for a nursing home facility. This table also shows that during the hours of
6:45-9:45AM, the available personal in the nursing home ranged from a low of
7(6:45AM·7:00AM) to a high of 242 (9:30AM-9:45AM), for a 414 bed nursing home,
which is just slightly over half of the staff. The applicant should explain in the
FSOWD the adequacy of the life/health care they are providing in the proposed
nursing home.
Visitors vehicle Trips
Table 4 from the TDF Memorandum shows visitor trips for the midday and PM peak
hours that are not reflective of the pick-up/drop-off zone operation. The
auto/ambulette inbound and outbound trips should be the same (like taxi trips) due
to the pick~up and drop-off zone definition. If the auto/ambulette drop·off/pick-up
operation would take more than one hour, then the document should provide an
analysis that would show the adequacy of the pick-up/drop·off zone.
All Changes in the Study Area as a Result of the Proposed Action
All changes that would occur as a result of the proposed action should be studied
spontaneously with the proposed action and the effect of those changes should be
included in the transportation analysis as follows:
•

Park West Drive and its modification;

•

An analysis of the new traffic to be generated in the study area by the
redevelopment of the existing nursing home site. ;

•

The effect of eliminating the current parking lot.

Surveys/ Interviews fQr Trip Generation Rates and Temporal Qistribution
The conclusions of the transportation analysis should be based on Surveys for trip
rates and temporal distribution for staff, visitors and residents and interviews
should be conducted for mode of transportation at the existing site (120West106th
Street).
•

Staff trip generation estimates should account for 100% attendance;

•

The pick-up and drop-off operation characteristics (trips in and trips out)
which occur within the same hour should be applied to resident vehicle trips
in Table 7.7;

•

A pedestrian analysis is warranted on the 97th Street north sidewalk, where
all pedestrians for all modes of transportation would accumulatei

•

Mitigation measures for both traffic and traffic safety should be evaluated
separately and the effect of one on the other should be analyzed as well.

•

Field observations indicate that queuing and double parking occur
throughout the day along West 97th Street and the access point to Park West
Drive gets blocked. This is a major concern for ambulette and emergency
vehicles; the nursing home should include an alternative access point
Additionally, the traffic analysis should include the effect of queuing vehicles
and double parking in the capacity analysis. The Levels of Service (LOS)
analysis would be much worse than those shown in the DEIS. Traffic
modeling for future traffic operations might be warranted in order to
determine the effect of queuing and double parking along West 97th Street;

•

The proposed loading bay for trucks with backing-in operations along 97th
Street will be problematic for traffic (blocking 97th Street), pedestrians and
school children on the north sidewalk including all School entrance activities.
The concern over safety for pedestrian and school children would increase
during the construction period (30 months).

•

The DEIS construction analysis is incomplete, and the estimated PCE's trips
shown in the table for the AM and PM peak hours do not match the PCE's
trips in the trip assignment maps. If construction workers park outside of
the traffic study area, the trip assignment maps should include a larger study
area that would include those off-street parking facilities in the parking study
area(% mile) with available space, as is specified in the CEQR Technical
Manual.

EPDSCO, Inc. (May 18, 2014)

Appendix Table A-la
Proposed JHL Person Trips for Staff
Time
Inbound

outbound

Staff avaiability
at nurlng home

Total

in lS minutes
12:00AM-12:00AM
12:15AM-12:30AM
12:30AM-12:4SAM
12:4SAM-l:OOAM
l::OOAM-1:15AM
1:1SAM-1:30AM
1:30AM-1:45AM
1:4SAM-2;00AM
2:00AM-2:15AM
2:15AM-2:30AM
2:30AM·2:4SAM
2:45AM-3 :OOAM
3:00AM-3 :lSAM
3:15AM-3:30AM
3 :30AM-3 :4SAM
3:4SAM-4:00AM
4:00AM-4:15AM
4:15AM-4:30AM
4:30AM-4:45AM
4:45AM-S:OOAM
S:OOAM-S:lSAM
5:15AM-5:30AM
S:30AM-S:45AM
5:4SAM-6:00AM
6:00AM·6:1SAM
6: 1SAM-6:30AM
6:30AM-6:45AM
6:4SAM-7:00AM
7:00AM-7:1SAM
7:1SAM-7:30AM
7:30AM-7:4SAM
7:4SAM-8:00AM

1
0
1
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
3
3
2
1
21
lS
46
26
29

2
2
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
1
1
3
29
7

3
2
1
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
0
0
0
0
0
3
4
2
1
22
16
49
SS·
36

-1
-2
-2
-1
-1
-1
-1
-1
-1
-1
-1
-1
-1
-1
-1
-1
0
0
0
0
0
0
0
0
2

s
7
7
27
39
S6
7S

8:00AM-8:15AM
8:15AM-8:30AM
8:30AM-8:45AM
8:45AM-9:00AM
9:00AM·9:15AM
9:15AM-9:30AM
9:30AM-9:45AM
9:45AM-10:00AM
10:00AM-10:15AM
10:15AM-10:30AM
10:30AM-10:45AM
10:45AM-1l:OOAM
11:00AM-11:15AM
11:15AM·11:30AM
11:30AM-11:45AM
11:45AM-12:00NOON
12:00N-12:15NOON
12:15NOON-12:30NOON
12:30NOON-12:45NOON
12:45NOON-1:00PM
1:00PM-1:15PM
1;15PM-1;30PM
1:30PM-1:45PM
1:45PM-2:00PM
2;00PM-2:15PM
2:15PM-2:30PM
2:30PM-2:45PM
2:45PM-3:00PM
3:00PM-3:15PM
3:15PM-3:30PM
3:30PM-3:45PM
3:45PM·4:00PM
4:00PM-4:15PM
4:15PM-4:30PM
4:30PM-4:4SPM
4:45PM-5:00PM
S:OOPM-5:15PM
5:15PM-5:30PM
5:30PM-5:45PM

33
25
17
28
28
15
9
5
8
2
2
4
0
2
2
3
1
7
2
2
1
2
2
1
0
0
1
3
3
29
16
4
1
3
0
2
2
0
0

5:45PM-6:00PM
6:00PM-6:15PM

0
0

-.... "''°'''""''''""•·•" ••"
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5
2
0
0
1
0
0
0
0
0
0
2
2
0
0
0
1
0
0
0
1
0
1
4
2
2
1
10

38
27
17
28
29
15
9
5
8
2
2
6
2
2
2
3
2
·7

13

2
2
2
2
3
5
2
2
2
13
15
37
60
17
31
17
25
21
39
20
13

12
10

12
10

12
8
44
13
30
14
25
19
37
20

.••.... ,,.

•

,. . . . . . " ' ' "

,,.,~,.,

'•'''"·•••·

•
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99
130
155
172
199
227
242
251
256
264
266
266
268
268
270
272
274
275
282
284
285
286

287

0.4592

285
284
282
281
272
263
258
243
246
220
207
185
166
131
113
100
88
78
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6:15PM-6:30PM
6:30PM-6:45PM
6:45PM-7:00PM
7:00PM-7:15PM
7:15PM-7:30PM
7:30PM-7:45PM
7:45PM-8:00PM
8:00PM-8:15PM
8:15PM-8:30PM
8:30PM-8:45PM
8:45PM-9:00PM
9:00PM-9:15PM
9:15PM-9:30PM
9:30PM-9:45PM
9:45PM-10:00PM
10:00PM-10:15PM
10:15PM-10:30PM
10:30PM-10:45PM
10:45PM-11:00PM
11:00PM-11:15PM
11:15PM-11:30PM
11:30PM-11:45PM
11:45PM-12:00PM
TOTAL

0
1
2
0
0
0
0
0
1
9
10
11
11
4
2
1
0
0
0
0
0
0
1
467

7
3
7
4
6
3
4
5
9
2
6
5
5
1
0
0
2
0
1
3
21
19
7
457

7
4
9
4
6
3
4

71
68
62
60
54
51
47
42
33
32
35
40
46

5
10
11
16
16
16
5
2
1
2
0
1
3
21
19
8
924

-

56
60
62
61
61
60
57
36
17
10

......................... ····· ··-. ~

''"" ., .-.. '

................. ,. .., ....... ........
-~

,'.

.,,.,~,. -~:·-

.... ,

...., ..

Petitioners' Exhibit 25
Copy of the letter of comment on the DEIS from
the Mount Sinai Children's Health Center regarding potential impacts
of noise on children, dated April 29, 2014
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Children's Environmental
Sinai -- Health-Center - - -- - - ·

Mount

Philip Landrigan, MD,
MSc Project Chief
Chair Department of
Preventive Medicine

i

Maida Galvez, MD, MPH

i

PEHSU Medical Director
Associate Professor,
Preventive Medicine and
Pediatrics

I

The Mount Sinai Hospital
Box 1057

Joel Fonnan, MD
Pediatric Faculty
Associate Professor,
Pediatrics and Preventive
Medicine

Perry Sheffield, MD, MPH
PEHSU Deputy Director,
Assistant Professor,
Preventive Medicine

_ _ _

1 Gustave L. Levy Place
New'{_ork, NYJ!)029 - · - - - - - - - · __ _

a66-265-a201

Date: April 29, 2014
Re: Comments on the Draft Environmental Impact Statement {EIS} for the Jewish
Home Lifecare (JHL) Construction Project
To Whom it May Concern:
We are pediatric environmental health specialists at the Mount Sinai Children's
Environmental Health Center (CEHC). Our mission is to educate health care
providers and others about the scientific and medical aspects of environmental
health problems impacting children and to provide clinical consultation to families,
health care professionals, public health officials, and community organizations with
concerns regarding children's exposure to environmental health hazards, Including
those hazards in or around schools.

In March of 2014, the draft EIS for the proposed nursing home construction project
.,____ _ E>amirts-Agu,-MPA·----for---Jewisl'l-H0me-l:Jfee-are-(JHl}was-releasecl~Gue-t0-e0neerns-ab0ut-the-p0ssible·----------PEHSU Program Coordinator
impacts of this project, the Parent Teacher Association (PTA) of P.S. 163, an
elementary school located adjacent to the proposed construction site, requested
Geoffrey Collins, MD
that
we provide an official response to this EIS, specifically about the potential
Fellow in Pediatric
Environmental Health
effects of the construction noise on the schoolchildren. This letter is the product of
an unpaid consultation with our environmental pediatricians.
Maya Leventer-Roberts,
MD, MPH
Fellow in Pediatric
Environmental Health

Lauren Zajac, MD, MPH
Fellow in Pediatric
Environmental Health

Bambi Fisher, LCSW
Project Coordinator
Pediatric Social Worker

Alice Freund, CIH, MSPH

We appreciate the opportunity to comment on the EIS. The following letter provides
the response of the Mount Sinai CEHC to the information provided in this EIS. It is
important to note that our analysis is limited to our expertise in the fields of
pediatrics and pediatric environmental health. The technical details, especially with
regard to the methods used to predict noise levels, lie outside our scope as
pediatricians, and we do not comment specifically on these methods. In our
comments below, we comment on the potential impacts of noise on children's
health from a clinical perspective.

Industrial Hygienist

Background on the Effects of Noise on Children
Nonnan Zuckennan, MS
Industrial Hygienist

As pediatricians, we are concerned about children's exposure to increased level of
noise because noise can affect hearing and can also result in physical and
psychological health effects. The construction project is predicted to increase the
level of background noise at P.S. 163 for at least 14 months. Noise can interfere with
children's ability to learn and communicate, and with their concentration,
motivation, and memory. Noise can be stressful, especially if loud or persistent, and
can result in elevated blood pressure. Students with sensory impairment, auditory
processing disorders, Attentional Deficit Hyperactivity Disorder (ADHD), and Autism
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Spectrum Disorders (ASD), may be particularly sensitive to noise. Prolonged exposure to sound
louder than 85 dBA can potentially cause damage to the inner ear (for context, a garbage
-~sposaT e-mfl:s"'80dBAancla 6usyuroaITTtreens~9odBA)~However;prolongedexposure-to- - - - - - ~- _
noise at lower intensity can also have deleterious health effects including stress, cardiovascular
effects, and learning issues. (1)
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Studies have demonstrated that schoolchildren's chronic exposure to increased background
noise results in impaired reading comprehension. For example, one study examined how
increased noise from aircraft and traffic (within the 30 to 70 dBA range) affected reading
comprehension in children. The study found that for every 5 dBA increase in ambient noise
measured during daytime hours on the exterior surfaces of school buildings, grade-school aged
children experienced a one to two month delay in reading comprehension. (2) To put this
finding in context of P.S. 163, their study would predict that if noise outside of a school building
increased from a background level of 60 dBA to a construction level of 75 dBA, one could expect
children there to read at a level three to six months behind their average peers. Additionally, it
is important to note that these findings apply to average children. Children with ADHS or ASD
may have increased vulnerability to noise, which is less well characterized, but important to
consider.
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General guidelines for classroom noise have been proposed because ambient noise may
negatively affect the understanding of speech in a classroom. (3) We recommend that ambient
noise in a classroom remain 6elow tnese levelstocrptimtzFthe-leaming-environment-(-1-,.3)7-:- - - - - - - - - - For children with normal speech processing, maximum classroom ambient noise:
, 40 dBA for children older than 12 years
, 39 dBA for children 10 to 11 years
• 34.5 dBA for children 8 to 9 years
, 28.5 dBA for children 6 to 7 years old
For vulnerable groups- children suspected of delayed speech processing in noise:
, 21.5 dBA for 6 to 7 years old
It is important that any large construction project consider the full range of child activities and
also children's unique susceptibilities to noise, especially in the learning environment. An
additional factor to consider is the increased exposure to noise children may experience while
outdoors near P.S. 163. The Centers for Disease Control recommend one hour of outside
activity per day for children. (4) In this case of children attending P.S. 1631 it can be assumed
children get this time in whole or in part by using the outdoor playground as the weather allows.
Noise levels at this playground Would likely exceed those found inside the school since the walls
and windows of the school provide some buffering of the noise from outdoors. And, children
entering/exiting the school building and walking nearby would likely experience higher levels of
noise than in the classroom.
Predicted Noise Levels and Proposed Mitigation Measures at P.S. 163
As outlined by the draft EIS, the noise levels generated by the proposed construction project will
be expected to significantly vary during different phases of construction. The proposed
construction includes six phases planned to take place over 30 months. (EIS, Figure 13-1) These
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are: excavation and foundation, superstructure, exterior fac;:ade, interior fit-outs, site work and
commissioning. The loudest noise levels are predicted to last for a total of 14 months (for 9
consecutive-montns of thefiFsflW(}Of these phases and then for an additional-5 months when _ _ _ _ _ _
two of the phases overlap). These 14 months will Inevitably have some overlap with months
that school is in session, putting the school children at risk for increased noise levels while
attending school.
The EIS noise analysis made predictions as to what levels of noise would be expected during
each construction phase. This analysis relied upon noise modeling using the Computer Aided
Noise Abatement (CadnaA) Model, and noise receptors erected in the area surrounding the
proposed construction site. (EIS, Chapter 13, pgs. 25-36) As stated in the EIS, five noise
receptors were placed around the current site of P.S. 163. These receptors allowed the
measurement of ambient noise currently present at the school site, and the prediction of what
noise would be expected during the various phases of construction (excavation and foundation,
superstructure, exterior fac;:ade phases). These analyses predicted two parameters of noise that
would be expected during construction: Leq(1) and Lio· Leq(1) is defined as the equivalent noise
level (in dBA} over one hour, or the average noise level that could be expected over one hour.
L10 refers to the noise that could be expected during the noisiest 10% of time.
The EIS analysis demonstrated that current ambient noise around the exterior of P.S. 163 ranges
between 55 and 65 dBA. (EIS, Appendix 0) As stated in the EIS, these noise levels are equivalent
r------------0---,,.-;--.~-~
to "light car traffic at
meters,"-"comrnerciahreaslLand_j{predominantly-imlustr:ial-arnas.-"-(£1S,,-------Chapter 101 pg. 2) According to the CadnaA model, noise levels at the exterior of P.S. 163 would
rise to predicted Leq(ll of 67 to 81 dBA during the noisiest three phases of construction, with L10
of 84 dBA at the P.S. 163 receptor site predicted to experience that most intense noise. (EIS,
Appendix D) These levels would be similar to those heard at a "busy traffic intersection" or a
"heavy truck" 15 meters away, and are clearly higher than recommended levels of ambient
noise for classrooms, and are also associated with health impacts (as discussed in previous
section on impacts of noise).

rs

As projected by the EIS, noise levels at P.S. 163 during the proposed construction would reach
an L1o level of 84 dBA, just short of the 85 dBA threshold-the level at which physical injuries to
the inner ear may occur with prolonged exposure. The average noise levels over an hour (Leq(i))
are predicted to reach levels associated with physiologic and psychological effects (as described
in health section above). As mentioned in the EIS, the New York City Environmental Quality
Review (CEQR) technical manual provide guidelines for what levels of noises are acceptable for
the areas around schools during construction projects in New York City (Chapter 19: Noise and
Chapter 22: Construction). (5) The CEQR technical manual defines noise by four levels:
acceptable, marginally acceptable, marginally unacceptable and clearly unacceptable. CEQR
levels for a school are "marginally unacceptable" with an L1 0 greater than 70 dBA, and are
"clearly unacceptable" with an L1o greater than 80 dBA. As defined by these levels, noise levels
at P.S. 163 would be "marginally unacceptable" at all P.S. 163 receptor sites measured during all
of the first three construction phases, scheduled to last 14 months. And, noise would reach the
"clearly unacceptable" range during the "super structure" construction phase as measured at
one of the five P.S. 163 receptor sites (site A1 at the southern end of the eastern fac;:ade of the
school).
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The CEQR technical manual states that projects that will last less than two years within NYC are
permitted to reach levels this loud. While this standard may be a practiced norm, we feel it
lmportanflonote tnat itdoes not exclude the possibility ofnegativeJmp_a_c_ts gnchildren's
learning, based on the available scientific data. As mentioned previously, noise levels ~Ch as~~~- - those predicted to occur at P.S. 163 can be expected to delay reading comprehension of typical
children by several months. Of note, the cited research on the impact of increased noise on
reading comprehension studied exterior noise ranging from 30 to 70 dBA (2), and the proposed
construction is predicted to exceed these levels. Insufficient data currently exist to assess the
impacts that such noise levels may have on particularly vulnerable children, such as those with
ADHD or ASD. Additionally, the predicted noise levels at P.S. 163 may approach levels at which
physical harm to the inner ear may result with prolonged exposure.
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The EIS outlines the steps that would be taken at the proposed construction site to mitigate
noise. (EIS, Chapter 14, pgs. 4-9) These measures include the use of equipment compliant with
the NYC Noise Control Code, the use of electrical rather than fossil fuel-powered equipment
where possible, avoiding idling truc.k engines for longer than three minutes, appropriate
maintenance of vehicles, equipment and mufflers, as well as the erection of a "12-foot sidewalk
bridge" on the western border of the proposed construction site. This plywood-constructed
structure is predicted to provide a 10 dBA reduction in noise. The EIS also points out that the
building fa\:ade, single-paned windows and air conditioning units along the eastern and
southern
faces of P.S. 163 would be expected to provide an additional 15-20 dBA reduction in
r--~~~~~~~~~.:____,
noise !eves experiencediflstde-the-school;-.- - - - - - - - - - - - - - - - - - - - - - - - - - As pediatricians, it is outside our purview to comment on these mitigation measures In detail.
However, taking the noise mitigation analysis results from the EIS at face value, they may not be
sufficient to provide enough noise reduction (in dBA) during the noisiest phases of the proposed
construction to avoid impacts on children's learning. Therefore, all feasible strategies to reduce
noise should be considered when planning for this project.

Predicted Public Health Impacts from Noise
In Chapter 11 of the EIS, the report concludes that "there would be no significant adverse noise
impacts due to operation of the Proposed Project." (EIS, Chapter 11, pg. 2) While the noise
analysis of the EIS determined that the proposed construction would be consistent with CEQR
technical manual standards, and NYC and State law, we cannot confidently support the
conclusion of "no significant adverse noise impacts." As previously mentioned, expert
guidelines state that noise levels within classrooms should not exceed the age dependent limits
as listed on page 2 of this letter. (1,3) Per the EIS analysis, current pre-construction ambient
noise levels at the exterior of P.S. 163 are in the 55-65 dBA Leq(1) range. The proposed
construction represents a significant increase beyond ambient levels, which we would likely lead
to a deleterious effect on the education and well-being of students there. At the time of this
letter, we do not have any data on the indoor (baseline) levels of noise at the school.

Conclusions
As environmental pediatricians, our primary goals are to reduce children's exposure to
potentially harmful pollutants such as noise and to optimize learning environments. With these
goals in mind, we have the following conclusions about the draft EIS:
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1) We cannot confidently support the conclusion of the EIS that "there would be no
-Slgnlficanraoverse-noise impacts-due-to operation oUhe_Ernposed Project." Based on
the best avallable evidence, we conclude that the project may produce ;dv~seno\Se- - impacts on the students at P.S. 163.
2) The predicted noise levels during the noisiest 14 months of construction (for 9
consecutive months of the first two of these phases and then for an additional 5 months
when two of the phases overlap) are predicted to be loud enough to potentially
interfere with the wellness and the ability to learn of the schoolchildren at P.S. 163.
3) The mitigation measures as outlined in the EIS may not be sufficient to fully prevent
negative impacts on P.S. 163 students, especially during the noisiest phases of
construction.
If the project moves forward, we offer the follow recommendations:
1) We encourage the builders to fully implement the proactive noise mitigation measures
outlined in the EIS. In addition, we encourage them to take additional measures, when
feasible, to further reduce noise exposures of children in P.S. 163 during school
hours. Options for additional noise mitigation should be discussed with a certified
expert in the field to maximize noise reduction near the school (especially during the
i---------~__._in~i;_ti=al:__-three phases, which are expected to be the loudest).
2) When feasi5le,weencourage-the-n0isiest-ac;tivities-dming~t::he:::fi~rs'.:;t~th~r:e~e~pih::as~e::is~o~fT7:~--------
construction be scheduled for times when the children are not present in the school (i.e
during summer vacation).
3) We encourage continued monitoring of noise levels at the school during all phases of
construction to continually evaluate noise levels and the effectiveness of the noise
mitigation plan.
4) We encourage regular communication with school representatives in order to discuss
progress, concerns, and unanticipated Impacts as the construction moves through Its
various phases.
We appreciate the opportunity to comment on the EIS.
Sincerely,

ii
<~?-·--

t---·

Thomas Hays, PhD
Medical Student

VJ

/)

(1 lWJt.M\, ,,.~0-yG1JC,
'

Lauren Zajac, MD, MPH
Fellow
Environmental Pediatrics

~

./)N,...l..

Maida Galvez, MD, MPH
Associate Professor
Pediatrics
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Program:. Residential Health· Care Facility
Submitted: February 8, 2012

County: New York (New York)

Purpose: ···Con$truction
.
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·

Description
Jewish' Home Lifecare, Manhattan (JHL), a 514-bed not·
for-profit residential health care facility (RHCF), requests
approval to· .construct a replacement Jaolllty .of 414 .beds· at
a new site on 97lh Street, and the permanent
.
.
decertificatioh of 100 RHCF beds from the current
.
complement of 514: Tlie proposed facility will provjde an
innovative model of.care (The Green Hc0use model). The
replacement facilltywfll consist of 264 Long Term Care
beds and 150 sub-acute beds. .
·

TffifRHCF.is a member of the Jewish H.ome Llfecare
: Syst~m~ The current Manhattan Division Is vomptl$ed of
· five Interconnected b:Uildlngs constructed between 1894
and1964, The applicant Indicates thatthese outdatec;I
and obsolete struptures represent a sprawlin'g·lnstitutlonal
structure that presents significant challenges to the ·
applicant's attempts to address.operational inefficiencies,
quality of life concerns, barriers to socializi;itlon and .
Independence, and limitations ori privacy.·
The nursing home wm enter Into an arms-length l!:lqd
swap agreemer;it with a developer. JHL would swap Its
current 1Q61h Street property for the site on 1:171h Street.
Total·pr.oJect costs·.ar:e .estlmate.d .at .$261,8.6.6,424.

OOH Recommendation
Qontingent approval.
Need $ummary
JHL has had 99% OCCUp!:lncy for 2008, 2009, and 201 O.
The.faolllty _dlsobarge.$ ~1.i~PrQ)\fi:YJ.~_te.ly ~ 00 P$:tl.er:itl! J~.EJ.r ·
month ahd will discharge 100 patients .1 month prior to thei
planned opening of the new facility and will not accept·
new admlssiotis until the populati<:m Is stapflized. ·
Current ·. Chat19e . After CotnQl~tlpn
514
~ 100
' .. 414

·· This project wm also create sYsfem effloienores BY

decertifying 100 beds in a. region .that currently has a
94.8% occupancy rate forRHCF beds.

Program summary
.
.. iherebuilding ofJewlsh Home will result in asignificantly
enhanced residential environment ·the scale of the ·
nursing home will be reduced, and the program will be
more tailored to meetthe needs of the residents. The
programniing of eleven floors to function ~9 "urban green .
houses" marks the first time this innovatb.ze::.Cbilceplof~~-
.long term care has been extended toa dense citY .
env.lronment .In NewYorkState; ·The·modern building
design a.lso offers a new approach for fitting larger
nursing homes on smaller sites.
A. minor. pr9gram Issue n:imains concerning th.e provision
of rehabllltatlon servl<:esto .the residents on the green
ho1.1se floors, fo be. resofved prior to the. submission of
final drawings. ·
· ··
· ·
·

Fittal'lc*•I Summary . . . .
..
Project costs wm betnetvla fundralsing of $55,e85,224;
equity (via land swap) Of $36.,000,00d; and taxable GNMA ·
Security Loan (FHA Insured) of $161, 170,200(30 yrs. @

·5.5%)..

·.

.·.

.

..

The developer Will purchase the existing nursing home
site for $35,000,000 and will meet the purchase price via
$$1000;000 equity and the remainder of $32,00Q,000
provided via a loan (5 yrs. @ 1% ). The purchaser has
provided a bank letter of interest fn regard to the
· tin_lilns;lng"
Budget:

Revenues:
Expenses:
Gainl(Loss):

$100,864,920
.100,052.QOO
$
812,920

Sul;>jectto the noted contingencies, It appears that the
applicant has demonstrated the capabilityto proceed in a
-financrauy ·feasiOle manner.

Project# 121075•C Exhibit f)age 1
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Need Analysis

Background
Jewish Home Lifecare, a 514-bed not for profit residential health care facility (RHCF) located at 120 West 106th
Street, New York, seeks approval to build a 414-bed replacement facility at 125 West 97th Street, New York, and to
decertify 100 RHCF beds.
- ---Analy-sis
~------------- - - - - - - - - - - - - - - - - - Jewish Home Lifecare's utilization is higher than New York County's for 2008, 2009, and 2010, as shown in the table
below:

RHCF OCCl{P,ancv
Jewish Home Llfecare
New York County
New York Cit Re i6ri

2008

99.0%'
96.9%
·~J4.5%

2010
99.1%
96.5%
·94.8%.

WJl

99.0%
96.7%
95.0%

Jewish Home Lifecare operates at 99% occupancy in an area where utili.zation is at the planning optimum of 97%.
The facility discharges approximately 100 patients per month and will discharge 100 patients 1 month prior to the
planned opening of the new facility and will not accept new admissions until the population is stabilized .
. Addition any, Jewrsn H6me Lffeeare ·l'las 67 jjnysieal A afla B ·jjatients wMse plaeemeflt ifi etMr setth'ig:s will l~e eMugn
of a reduction to accommodate the bed reduction that Is being requested.
f?HCF Bed Need .
New York City
2016 Projected Need
51,071
Current Beds.
43,343
t'
+------+•.,-"..-----1-Seds-l:Jn:der-.eor:rstr.uction----1'9--;1-----------------'-------Total Resources
43,422
Unmet Need
7,649

Conclusion
This project will allow Jewish'Home Lifecare to build a new facility that meets current trends in residential health care
·facility 00r-;.stru0ti0n and .a110ws for .g homelike: .e:rwlronme:nt .for residents that ls also energy .efficient. This .proJect will
also create system efficiencies by decertifying 100 beds in a region that currently has a 94.8% occupancy rate for
RHCF beds.
·
Recommendation
From a need perspective, approval is· recommended.

Programmatic Analysis
Facility ·Information
Fac/lity Name
Address
RHCF Capacity
ADHCP Capacity

·EX/stlna
Jewish Home Lifecare,
Manhattan
120 West 106th Street
New York, NY 10025
514
60

Pt0tJCfs·ed

Same
125 West 97th Street
New York, NY 10025
414
* 60

Project# 121075·C Exhibit Page
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Petitioners' Exhibit 27
Copy of the Public Comment on the Draft Coping Document by
Catherine Unsino, LCSW, September 17, 2013

PUBLIC COMMENT
On
DRAFT SCOPING DOCUMENT FOR
ENVIRONMENTAL IMPACT STATEMENT
For the
JEWISH HOME LIFECARE, MANHATTAN
REPLACEMENT NURSING FACILITY PROJECT
(CERTIFICATE OF NEED PROJECT #121075 C)
Submitted by
Catherine Unsino, LCSW
September 17, 2013

This statement will identify how important aspects of Jewish Home
Lifecare' s (JHL's) proposed replacement nu~sing facility would be
detrimental to nursing home and community residents - threatening their
health, safety and quality of life and requiring EIS analysis. Pertinent project
description, public health, land use, community facilities, traffic congestion
and air quality issues will be presented - each requiring EIS study.
~ut

the primary focus relates to how what is planned would adversely affect
nursing home residents. Throughout the years of JHL's series of
disappointing Certificate of Need (CON) iterations, the public has
steadfastly advocated on behalf of nursing home and comm1mity residents'
well-being and safety.

It has been dismaying that DOH seems to regard JHL, not as an applicant
to be impartially evaluated but as a high-profile, high-paying client to be
well served, while the elders' safety and quality of life, like that of the public,
have been largely ignored or dismissed. Understandably it remains the
watchful concern of many - whether as the lead agency, the DOH will
conduct a thorough and impartial EIS.
During the protracted CON process, significant fault lines have been
exposed in relevant city, state and federal regulatory and oversight bodies.
An aware and concerned public has been further exasperated by the
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reluctance of some elected officials to address these irregularities directly,
leaving citizens few options following the EIS but to expose these to the
media and to seek legal redress.
In the tradition of the best investigative journalism, physician and reporter
Sheri Fink just published: Five Days at Memorial - Life and Death in a
Storm Ravaged Hospital. Dr. Fink's compelling book, like her NY Times
coverage of Far Rockaway's nursing home disasters, alerts us to the
importance of emergency preparedness in the construction of new health
care facilities so that the crisis in Memorial, like those in Far Rockaway will
not be duplicated in JHL's and the Green House's joint project. May Sheri
Fink's important book inspire and compel DOH and the Dormitory
Authority to investigate the unsafe design of this proposal which has no
possibility of evacuation and a seriously flawed shelter-in-place plan.
Throughout the CON application, JHL and the Green House Project (GH)
stayed on course, disregarding compelling evidence of the harm their plans
would cause. They papered over significant adverse features, like one
bathtub for 414 persons, with superficial amenities like electric fireplaces
and with meaninglessly applied reform jargon, i.e. "client-centered, familyfocused ... " neither of which are demonstrated by their actions.
Our community comprises many of their clients and families since our
relatives and neighbors reside in the nursing home, yet JHL has historically
maintained poor relationships with both their present neighborhood on 106th
St. and their wished-for neighborhood on 9ih St. These experiences, but
principally the disappointing first-person accounts of long-stay residents as
well as JHL's historically poor evaluations constitute the lens through which
we view their actual "client-centered and family-focused" intentions.
In their draft statement, JHL misrepresented that the proposed twenty-story
nursing home on 9ih St. is their only option. That isfalse and should be
examined by the EIS. This paper concludes with a preferred alternative JHL
could pursue - one that would transform the struggle between the community
and JHL into an opportunity for genuine nursing home reform - of which our
community, city, state, nation, and JHL itself could be proud. And the EIS
should analyze that as well.
A consultant in aging and Alzheimer's and an advocate for nursing home
reform, I am dismayed that DOH contingently approved Jewish Home
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Lifecare' s Certificate Of Need for a twenty-story nursing home, disregarding
numerous humane, safety and quality of life issues previously identified as
incompatible with our community values and with those of the larger
society. Each concern will be reiterated in this draft document, each
requiring a thorough and impartial EIS evaluation.

The Rights of Older Adults with Chronic Illness
It is unthinkable today to countenance confining 414 young persons with
disabilities in a 20-story residential health care facility. Since these dated
traditions violated our society's values, the Americans with Disabilities Act
(ADA) long ago repudiated segregating and warehousing persons with
disabilities. Those practices were found to confine young people with
disabilities in an institution - an overly restrictive environment that
encouraged passivity over active engagement, limited access to going
outside at street level, and limited the possibility of their safe evacuation in
the event of fire or other emergency. This was a civil rights issue, at long last
successfully addressed.
Yet what is unthinkable for young individuals today is precisely what JHL
proposes for elderly persons with disabilities as if their age and frailty
justify confining them in too tall a building that would limit their access to
neighborhood life, to street level out of doors, and to the possibility of their
safe evacuation in the event offire or other catastrophe. Excessively
institutionalizing elders is a form of incarceration - a primitive concept
incompatible with what frail older adults want and with our community
values - with what we want for ourselves and our neighbors - and must be
evaluated by the EIS.
The Green House Project ( GH) with whom JHL has partnered, founded by
geriatrician Dr. Bill Thomas, wisely recognized in its inception the need all
people have to stay as connected as possible to mainstream living and to
neighbors across the age span and along the wellness/illness/agility
continuum. In a brilliant initiative, Thomas de-centralized the traditional,
isolating, high-rise nursing homes into street level households in suburban
neighborhoods where people had lived. And nursing home reform was
justifiably hopeful about what could follow. Thomas referred to his initiative
as "abolishing the nursing home as we know it."
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But in its joint venture with JHL, GH abruptly reversed course with its own
vision, with JHL proposing to increase its present seven stories to twenty,
while serving one hundred fewer people. And astonishingly, GH now favors
replicating high-rise nursing homes in cities across the country. This would
be not only a corruption and a radical departure from its original concept
but represents a disturbing institutional leap backwards. It demonstrates a
lack of appreciation of what urban dwellers need to live well as well as a
lack of understanding that the frail elder is still a real person, not in a
category to be discarded, with intrinsic value, dignity and common human
needs, among these to have access to the out of doors and to an inclusive,
more normal environment .
Community is the antidote to institutionalization. JHL's/GH's return to the
confining, segregating, stifling nursing homes of the past and GH' s plan to
replicate high-rise nursing homes nationally exposes the remaining vestiges
of the Elizabethan Poor Laws described memorably in Erving Goffman's
landmark study, Asylums, and must now be repudiated - yet again.
The Civil Rights of Institutionalized Persons Act (CRIPA) stipulates that
"nursing home residents have a right to be served in the most integrated
setting appropriate to their needs." Given their compromised mobility and
slowly calibrated elevators, at 20 stories street level would be inaccessible
for most of the frail individuals who would live there. What proponents of
this plan fail to acknowledge is that when a person becomes wheel-chair
dependent or when his mobility is compromised, he assumes a totally
different attitude towards where he is in a large room and certainly towards
his place in a building. What becomes paramount is safety and easy access
to rest rooms, exits, and to the out of doors.
A related experience occurs when a person becomes cognitively frail - he
often wants to "go home," to exit from where he is. The response should be
not to fmiher incarcerate the person which is the institution's instinctive and
dismayingly prevalent response, but to provide safe opportunities to walk
outside, accompanied, to sit in a park at street level, to hear the birds, to see
the sky, to people watch, to savor the common human need to breathe free.
Although the importance of access to street level out-of-doors has been
promulgated by recent CMS guidelines, this project ignores that significant
recommendation. The EIS should examine this.
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So far CRIPA statutes govern only public nursing homes. Since JHL is
privately operated, while not legally covered by CRIPA one would hope that
its plans would be guided by its spirit and intention. Why should JHL, a
private corporation that operates with public funds be permitted to isolate
frail older adults when no one would be permitted to so confine younger
people with disabilities? Nor would they be permitted if it were a publically
operated nursing home in a 20-story building that would limit their access to
many of life's pleasures, when other more life affirming alternatives to be
described later in this document can be created. The EIS should examine
this.
Most of the older adults who live in this neighborhood actively pursue New
York's cultural and recreational resources and remain highly engaged in
civic and community affairs. When chronic illness comes, they/we expect to
be helped to remain as active as possible, certainly not to be encumbered by
unwarranted institutional barriers that impede engaging in satisfying
activities.
What should be the overriding purpose of any nursing home's program and
built environment if not to provide residential 'skilled nursing in a setting and
with a program conducive to enhancing life? Neither its program nor built
environment should diminish nor shrink opportunities for growth and
meaningful and enjoyable experiences. The EIS needs to analyze the
discrepancy between how a nursing home should be a helpful resource vs.
the excessive institutionalization imposed by the height of what JHL
proposes. This is the civil rights issue of our time.
Noted architect, Moshe Safdie has spoken and written extensively about the
purposes to society of the built environment. His vision reflects what one
would hope would be demonstrated in a true state of the art urban nursing
home but is clearly not in evidence in this application.
In Safdie's words: "One of the most important goals in architecture is to
create meaningful, vital and inclusive social spaces that enhance
community, with special attention to the essence of a particular locale,
geography and culture.
"As architects, we are responsible for shaping not only a project's program,
but also its larger civic role of enabling and enriching the community. We
believe that architecture grows out of a vision of the way it can affect the
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lives of the individuals for whom buildings and public spaces are
created ... Our designs are specific to place and culture - they are inspired
by and woven into the historic, cultural and social fabric of their
site ... Architecture is not about building the impossible. It is about building
what makes sense for a particular program and for a particular setting."

In contrast to Safdie's vision and principles, this 20-story proposal does not
inhabit a larger civic role of enabling and enriching community - neither for
nursing home nor for community residents. What is planned is not specific
1
to nor does it enhance this neighborhood; instead it would suffocate and
strangle it. And it is neither commensurate with the values of this
community nor inspired by its rich historic, cultural and social fabric.
Instead, this paper will show that what is planned would cause irreparable
harm to both nursing home and neighborhood residents in the near and long
term. SEQRA 408.[3] The EIS must analyze this.
Confinement does not enhance living; it limits freedom, initiative, a sense of
agency and engagement with one's own life and with that of others in the
neighborhood. It separates people from normal living and adds barriers to
frail people who already suffer from compromised mobility. Warehousing
older adults in a high-rise would be like removing crutches from someone
with a broken leg. No civilized person would do that. Yet nursing homes
programmatically and in their built environments traditionally do that to
older people as if it's an acceptable practice. And at 20 stories, this proposal
would make the usual nursing home scenario far worse. The EIS must
evaluate this.
The 20-story project also does not make sense for the thousands of
surrounding community residents who have been over-crowded by the overbuilding perpetrated by the same developer, Joseph Chetrit, with whom JHL
chose to engage. And the 20-story project is extremely detrimental to the
over 600 young public school children whose vulnerable three-story school
and outdoor trailers for children as young as three years old border on the
proposed lead-contaminated construction site. The EIS must explore these
significant public health concerns.
Throughout the years of this CON process, the public has presented
compelling evidence regarding detrimental effects on nursing home and
community residents of what is planned. Yet at no time have JHL' s top
executives or board or GH stopped to evaluate what's wrong. Task-driven,
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they have pursued their objectives regardless of the negative consequences
for everyone else. In other words, they treated the public's heartfelt concerns
with the same dismissive attitude and disregard with which nursing home
residents are often treated. The EIS must consider this.
One of the most distressing complaints about nursing homes are variations
on the same theme - despite older persons' screams, pleas that the staff not
touch, treat or handle them in a certain way because it either frightens or
causes pain - staff disregard these entreaties and proceed determinedly to
complete the task. This non-relational, driven approach leaves the elder
feeling helpless and resigned or resentful and combative - the latter leading
the nursing home to label the person as exhibiting negative "behaviors."
Ironically, these "behaviors" are usually institutionally- caused and have
been known to largely reduce as the nursing home better knows and more
appropriately engages with the person. Still, negative behavior labels are a
prevalent reminder of how insidious and self-perpetuating the institutional
culture is. They who regard and treat frail individuals in an impersonal and
condescending manner reproach them ~or their protests.
In the nursing home reform movement, advocates counsel that elders'
entreaties must be honored at once - that these pleas that staff stop are as
serious as a bleed - and the staff must immediately desist, honor the person's
protests, get to know him better and seek to understand how to better
approach him and respond.
Why raise this issue now? It is to show that throughout the CON process
JHL's administration has conducted itself in the same task-driven, non
relational way. It is not a coincidence that in every nursing home in which I
have been consultant, front-line staff have asked for reassurance: "You mean
it's ok if I treat the residents nice?" or "I won't get in trouble if I treat them
like real people?" Since these verbatim questions come from staff of so
many different nursing homes, of both large and moderate size, in cities and
suburbs - these reflect staffs' understanding of what their employers expect
of them and worse, they reflect staffs' understanding of how management
regards and treats residents.
And they reflect systemic fault lines prevalent in nursing homes'
institutional cultures, carefully handed down from one generation of
administrators to the next, determined to carefully preserve, protect and
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defend the institutions of the United States superseding their obligation to
protect their clients' constitutional rights. These deep fault lines are
reinforced consistently by organizations' management and boards, just as the
repeated examples of JHL's and GH's behavior toward the community have
shown.
Theirs is a top-down, corporate culture that assumes that their own selfinterest should trump everyone else's well-being and that they alone know
what's best without knowing who the affected party is or bothering to
ascertain what that other party needs or prefers. When they encounter an
obstacle, they throw money at it and hire yet another lobbyist or consulting
finn to assure they achieve their aims. They have regarded and treated
community residents' concerns with the same condescension and disregard
that they accord nursing home residents. EIS must study JHL 's historic and
present poor relationships with communities.
While so much of what is planned would be permanently harmful to the
community, this paper will emphasize the detrimental effects to the nursing
home residents. The consequences for the elderly are so compelling that
their issues must be thoroughly explored and received and responsibly acted
upon. The EIS must do this. Failure to change course would be an
irretrievable mistake - an enduring disgrace for Jewish Home Lifecare, the
Green House Project and the NY State Department of Health. And it would
harm both nursing home and community residents for generations.
The EIS must examine the prejudicial regard and treatment of nursing home
residents demonstrated by the plan to confine them within a 20-story
building that is in direct opposition to society's values and to the spirit of the
ADA. It would leave frail older adults vulnerable in the event offire or other
catastrophe and cut offfrom ready access to the out of doors, to exercise,
and to neighborhood life.

In her June 25, 2013 Dear Administrator letter, DOH's Jacqueline
Pappalardi urged nursing homes to provide residents ready and safe access
to the out of doors. And in earlier guidelines promulgated by the Centers for
Medicare and Medicaid Services (CMS), nursing homes were urged to
provide outdoor access and exercise opportunities for nursing home
residents, recognizing these as indispensable rights all people need. But both
of these worthy recommendations would not be realized by the elders in this
JHL/GH proposed 20-story urban nursing home.
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EIS should examine the contradiction between these wise guidelines in
contrast to what is proposed - which ignores elders' needs for exercise and
for access to the out of doors at street level. Like racism and sexism, ageism,
more prevalent in residential "health care " industries than in society as a
whole, must be challenged wherever it appears. Ageism 's most egregious
manifestations often occur in institutional nursing homes.

Safety Hazards
Another important issue that the EIS must examine is that the proposed
twenty-story building could place 414 frail older New Yorkers in jeopardy
from fire or other catastrophe. Nursing home residents in New Orleans died
during Hurricane Katrina. With Hurricane Sandy's devastating effects on
NYC nursing home residents seared in memory, the EIS should analyze
JHL 's project regarding prospective hazards to nursing home residents in
the event offire or other tragic occurrence.
This includes studying: 1) the additional danger from fire and other hazards
of the Green House (GH) model that JHL has chosen to adopt;2) the highly
congested thoroughfare that would compromise the ability of emergency
personnel to respond in a timely manner, as well as 3) the absence of any
possibility or plan of evacuation.

In evaluating a nursing home's emergency preparedness, it is important to
take into account the unique challenges frail elderly people face in a crisis. I
have not been in a nursing home during a fire. But I have experienced fire
drills conducted in large nursing homes as high as on the 9th not even on the
20th floor. With no fire or smoke because this was a drill not an actual fire,
but with the alarm blaring loud, for many residents confined in their rooms
with the doors closed- fire drills were terrifying events.
"Oh, please help me!" were the screams cried out behind closed doors.
"Help me! Save me! I'm in here, oh please!" various older adults pleaded.
With due diligence, staff followed through on the required check lists and
protocols required by fire drills and were evaluated on achieving the desired
time frame of sheltering in place. Even though there was neither fire nor
smoke, many elderly residents were teITified, traumatized by each
succeeding drill. Some had already been helped into bed for the night when
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hours later, the shrill alarm sounded. Understandably, they assumed this to
be a real fire, with no one to help them evacuate or to reassure them even
after the drill was over that this had been a drill, an exercise to help keep
them safe.
One man, a former accountant who had come to the nursing home following
amputations of both legs and significant parts of both hands due to a rare
blood disease was extremely frightened and screamed pleadingly to be
saved. A bright man of lifelong independence and initiative, now without
legs he was terrified and was in fact totally helpless to save himself from
what he thought was a real fire. A woman with cognitive frailty screamed to
be rescued throughout the prolonged sound of the alarm. Others called out
pleadingly.
"Experts" who dispassionately devise and loosen fire codes but who are
oblivious to the realities of nursing home life should better envision and
accommodate the severe physical and cognitive challenges many residents
face. And they should anticipate the terror that builds when residents realize
that they cannot be evacuated because they are confined in too tall a
building.
For that matter, let every person reading this envision being in a 20-story
building, not able to walk, lying in bed with the bedroom door closed. The
fire alarm blares with alarming intensity yet no one appears to reassure you,
to acknowledge knowing you are there. No one tells you whether this is a
drill or an actual fire, and you know that no evacuation is planned or
possible. What would that experience be like for you? At 20 stories, is this
tnily a humane proposal?
"Experts" also need be mindful of the enormous demands on staff,
sometimes only one is on duty at night in a Green House - to complete the
daunting check list, secure residents in their rooms while the alarm blares
ear-piercingly and in a real fire, when smoke billows throughout the
household. Twenty stories exacerbate the safety issue in real terms and in
how residents and staff would experience it. The EIS must thoroughly
evaluate the impact of the building's height on fire safety and on the
threatened sense of security that residents and staff also would feel - isolated
on highfloors.
Background re Fire and Other Hazards
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While the Green House model has positive features, this twenty-story
corruption of the original design would place vulnerable individuals at risk,
compromising their quality of life and safety. In 2011, its founder Dr. Bill
Thomas agreed with these concerns but said that GH would get it right in
subsequent buildings following this project with JHL. EIS has a legal and
moral obligation to get it right with this project now, prospectively- to
examine the risks and the unnecessary limits to living safely and well that
the 20 stories impose.
Regarding the obligation to incorporate the capacity to evacuate in all new
residential health care facilities, following is the position recently adopted in
Recommendations/or Reforms in Disaster Planning/or Long-Term Care
Facilities as signed onto by the following advocacy organizations: Coalition
for Institutionalized Aged and Disabled; Long-Term Care Community
Coalition; Mental Hygiene Legal Services, First Department; MFY Legal
Services, Inc.; New York City Nursing Home Task Force; New York City
Long-Term Care Ombudsman Program; New York Lawyers for the Public
Interest; and New Yorkers for Patien~ and Family Empowerment. Under#
III. Reforms in Operational Standards, it reads: "Prospectively, all new
buildings housing beneficiaries of long term care services must
demonstrate capacity to evacuate in a disaster."
The recommendation that nursing homes must demonstrate prospectively
their capacity to evacuate in a disaster comes from eight leading
organizations in New York City that are named above. This has been
forwarded to Keith W. Servis, Director, DOH Center for Health Care
Quality & Surveillance, who has commended these groups for their previous
positive suggestions. EIS needs to study JHL 's capacity to evacuate in a
disaster and to evaluate in detail their stance that evacuation is not
necessary in the event offire or other catastrophe.
Why the Green House design poses greater fire hazards than other models.

The Green House (GH) concept is primarily characterized by one-story,
street-level households accommodating from 10 to 12 residents who would
live in a setting warmer and more attractive in appearance than the
traditional hospital-looking environment. Each resident would have his/her
own room, a private bathroom with a shower and would share a common
room, a kitchen, and a den.
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In the GH, all cooking and laundry take place within each household,
eliminating the traditional nursing homes' centralized kitchen and laundry
services and eliminating all those support staff. As a result, in the GH large
heat-generating appliances - stoves, dishwashers, clothes washers and dryers
are located, not in the basement which is usually the case, but adjacent to the
residents. In this proposed twenty-story building, with two households per
long-stay floor, two of each of these large heat generating appliances would
be located on each floor with no means of egress possible for residents - and
with no evacuation possible or planned in the event of fire or other
catastrophe. Electric fireplaces are also planned for each household.
According to the National Fire Protection Assodation's (NFPA's)
Landmark Study in September, 2008 by Jennifer Flynn, U.S. Structure
Fires in Nursing Homes, in 2002-2005, an estimated 2,810 structure fires
in nursing homes were reported to municipal fire departments annually.
"The kitchen was the leading area of origin/or nursing home structure
fires, " the report said. The following percentages were given in the report as
the leading causes of structure fires in Nursing Homes:
"cooking equipment fires - 54%; clothes washer or dryer-12%; heating
equipment fires - 9%; electrical distribution and lighting equipment - 3%;
Smoking materials - 3%; and intentional- I%. "The large heat-generating
appliances planned/or JHL 's 20-story GH, located in close proximity to
residents were identified by the NFPA as causing most of the 2, 810 fires in
US nursing homes annually. The EIS must examine this convergence offire
hazards in too tall a building on too congested a street - conditions that
DOH has previously ignored.

The open kitchen must be surrounded by a cement wall in order to reduce
risk. Traditional nursing homes and hospitals use electrically operated fire
doors to automatically close sections of hallways in order to "shelter in
place" during a fire. But this model has neither hallways nor fire doors to
provide that protection.
In addition, the Green House model employs electrically operated ceiling
lifts to transfer and move mobility-compromised residents so that the
combined number of direct care and support staff can be reduced - high tech
over high touch. But in a power failure as in a fire, with such scant staff on
hand and at 20 stories - how can JHL and GH assure the safe shelter-inplace necessary for this population when no evacuation is planned or
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possible? The EIS must study the effects of these design impediments to fire
safety.
When DOH evaluated the CON for Rochester's St. John's traditional
nursing home's conversion to one-story Green Houses, it questioned that
nursing home's ability to evacuate 10 residents. So great was DOH' s
concern about the safety of those ten residents on street level that the CON
process deliberated back and forth with DOH even pressing the Rochester
GH in Penfield, NY to awaken residents in the middle of the night to
conduct fire drills. The Penfield GH eventually convinced DOH to rescind
the requirement of the middle of the night awakening of residents, but the
exchange in that CON continued over several pages on fire issues alone,
demonstrating DOH's serious concern about residents' safety.
How then does one explain that when reviewing JHL 's 20-story CON, DOH
raised no concern about fire safety even though 12 not 10 residents are
projected for each household; there would be two households per floor and
therefore double the amount of these heat-generating appliances; there is no
possible means of egress; an~ no evacuation is planned or possible at 20
stories? Even if there would be 2 staff on duty per household of 12 not 10
frail vulnerable residents (and on night shift, it is notuncommonfor GH to
have only one staffperson on duty), with smoke billowing and residents
terrified, would it be possible to adequately protect these frail people? EIS
must thoroughly analyze the fire safety threat that DOH avoided. And the
EIS should question the stark discrepancy between DOH's vigilance
regarding St. John's CON in contrast to the cursory attention to.fire safety it
accorded JHL 's far more dangerous plan.
Since the GH model did not meet the former federal fire safety code for
nursing homes that would have determined residents to be in Immediate
Jeopardy, much effort was exerted to reduce the federal fire safety code to
accommodate this design so it might be approved by this DOH and
eventually by that of other states for national replication.
In response to persistent lobbying, in March, 2012 the federal regulatory
and oversight agency, Centers for Medicaid and Medicare Services (CMS)
reduced and revised the federal fire safety code so this model could be
accommodated, according it paper compliance while possibly not assuring
the actual safety offrail elders at twenty stories in the event offire or other
catastrophe.
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Jam es Merrill, the CMS official in charge of fire safety told me in a phone
discussion that included Alice Bonner, Director of CMS' Nursing Home
Division, that in the event of fire, residents would be escorted to their rooms
where they would await firefighters. Neither James Merrill nor Alice Bonner
had any response regarding my question of what fire fighters would do when
they reached frightened residents trapped in their rooms at 20 stories - at risk
of being overwhelmed by smoke. What ifthe elevators were compromised?
What if there were a power failure?
In January, 2013, Alice Bonner spoke of CMS' favorable view of replicating
high-rise Green Houses in cities across the US. The prospect of national
replication adds significant additional responsibility on the EIS to
thoroughly vet JHL 's proposal. Then on February 8, 2013 in a press briefing
in the Capitol Visitors' Center, Alice Bonner, Director of CMS' Nursing
Home Division, endorsed The Green House Project as if it would be alright
if the US Environmental Protection Agency were to endorse BP. This spring,
while still Director of CMS' Nursing Home Division, Alice Bonner spoke at
a prestigious luncheon that JHL convened while its application remains
under evaluation by the NY State DOH, over which CMS has oversight
responsibility. EIS must examine CMS's apparent conflict of interest.
In JHL' s lengthy CON process, in the section that dealt with fire safety,
there was no mention of the many risks residents face from fire or other
catastrophe. Instead the brief verbatim quote of the loosened fire safety code
was excerpted. For NY State's DOH, paper compliance seemed to suffice.
No exploration of possible hazards took place. Intense lobbying to reduce
the fire safety code achieved its desired effect. This model was approved
without a glance at serious complicating conditions. The EIS should study
this.
In the Public Health and Health Planning Council (PHHPC) hearing, in
response to compelling testimony from the community about fire hazards,
one member, Howard Fenstennan asked whether these violated existing
regulations. Since the federal fire code had already been amended, thereby
removing regulatory safety requirements, what is real was accorded no
legitimacy. Paper compliance prevailed.
At another point in the PHHPC hearing, Dr. Jo Ivey Bouffard, President of
the NY Academy of Medicine spoke knowledgeably about West 9i11

14

Street's being a congested thoroughfare. She described it accurately as the
corridor through which vehicular traffic traverses Central Park to cross over
from Manhattan's Upper East Side to the Upper West Side and the West
Side Highway. Her statement corroborated the community's deep fear - that
the additional traffic that the 20-story nursing home would add could make
more difficult first responders' ability to access both nursing home and
neighborhood residents in an emergency. Traffic issues and their threat to
public safety must be thoroughly analyzed by the EIS.
The EIS must investigate JHL 's emergency plan beyond paper compliance
and more realistically address the identified converging problems. Serious
health professionals across the country have researched methods ofproperly
evacuating people from health care facilities. The entire January, 2013 issue
of the Southern Medical Journal is devoted to emergency preparedness,
including evacuation methods detailed by Kenneth Iserson, MD, MBA,
Professor ofEmergency Medicine and Director of the Arizona Bio-Ethics
Program, University ofArizona, Tempe, Arizona.
JHL 's solution to "shelter in place" might work in very minor emergencies,
but would not in maj~r ones. And JHL should be required to describ~ in
detail how its shelter-in-place plan would work. Attempting to think it
through, it seems unworkable. On a regular basis, news bulletins announce
national catastrophic weather and climate events that imperil citizens. JHL
and Green House must demonstrate how they have maximally reduced risk
to residents,' instead, facts point to this design's increasing danger to
residents. The EIS should study a time line and any possible functional
evacuation of this proposed twenty-story nursing home. And if the elderly
cannot be evacuated or be safe in the event offire or other catastrophe, this
application must be disapproved on that basis alone.
Others' letters and official reports for the scoping hearing will demonstrate
the increased danger to residents of the neighborhood as well as to residents
of the nursing home should this high-rise be crammed into an already
irresponsibly over-developed, traffic-congested area.
Traffic Congestion Compromises Safety For All.

Regarding how existing traffic congestion makes neighborhood as well as
potential nursing home residents unsafe, one must envision the added traffic
such a large nursing home would bring. In addition to trucks delivering
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supplies and carting waste, to the numbers of family and friends visiting and.
the comings and goings of 625 FTEs, this project would attract visitors from
all over the state, country and globe to tour the tallest nursing home in the
world and the first of the many planned urban GH high-rises. In its day, the
Titanic's dimensions and dazzling amenities also attracted great publicity,
with scant attention paid to the dangerous design for its passengers and to
emergency preparedness. The EIS should surface these parallels and in its
evaluation, accord safety issues great importance.

With the combined PR and marketing capability of JHL, GH and its NCB
Capital Impactfunding company, this project would be heavily promoted,
drawing continuous visitors who would take neither subways nor buses but
taxis and town cars, further clogging traffic, adding to existing air pollution,
the siren blaring of backed up ambulances and delaying emergency
responders to both neighborhood and nursing home residents. The EIS must
fully evaluate these aspects of this ill-advised plan that pose risks of both
predictable tragedies as well as of known unhealthy consequences for
everyone across the age span.
According to JHL' s own estimate of increased traffic to 9ih St as shown in
their study conducted by Sam Schwartz, they anticipate an average of 5 offsite medical appointments for residents per day by ambulette. They envision
each trip lasting for 10 to 15 minutes to pick up residents and another 10 to
15 minutes returning residents by ambulette. The time estimated is for idling
ambulettes whose fumes would add to air pollution and would clog the sole
access road that the residents of 784 Columbus Ave. use for their building's
residents.

.

What Schwartz' study hasn't considered at all is the current back up of
traffic - from Whole Foods' huge delivery trucks, double parked FedEx
trucks and ambulances, etc, making it difficult to pick up and drop off
residents for their various appointments and creating dangerous conditions
for both nursing home and community residents for first responders to get
there within a safe period. If you add JHL's own understated traffic
projections to the existing quagmire, it is evident that this project cannot
work.
Schwaiiz' study also predicts 8 admissions and 7 discharges per day - all
also by ambulette, this time anticipating an idling wait of one hour for each
of these 15 trips. Combining these with trips for medical appointments, we
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are up to at least 20 per day with long delays. The already congested
thoroughfare cannot accommodate that many additional idling vans, plus all
the trucks delivering supplies and carting waste, all fronting on 9th St itself
where the loading dock is located. Sam Schwartz has estimated 20 trucks per
day. He also anticipates myriad doctors' visits, in excess of 46 - increased
traffic that the street cannot safely accommodate. This section of the traffic
report by JHL 'sown Sam Schwartz, coupled by the vastly superior report by
the independent engineer, Richard Chamberlin to be submitted separately,
plus documenting photos should also demonstrate.beyond any doubt that the
·proposal needs to be disapproved as untenable from traffic/safety/public
health/environmental perspectives. The EIS must analyze this.
Another word on JHL 's admission practices. Schwartz' study shows that
new people are expected to be admitted into the nursing home late in the
day. This is often a traumatic experience for people, and traditionally an
earlier in the day plan is preferable. All people are more vulnerable at night.
To arrive in such a new environment as meals are being prepared and
dinner served gives the new resident scant opportunity to get oriented to his
room, to wh<:(re his belongings are, to visit with family memb.er or friend to
help him find comfort. The two staff on duty in the household are
presumably busy getting dinner ready and residents prepared to dine.

Back to transportation, where we left off, the 96th St cross town bus is
already at maximum capacity without JHL's presence on 9ih Street. In the
afternoon, trying to board the bus from the east side heading west is
impossible, needing to wait for a couple of full buses to pass you by first.
Further analysis is warranted by the EIS of the 961h St. cross town bus and of
the traffic, as well as of air quality and how that would be adversely
exacerbated by the many idling ambulettes.
Subway platforms on both the 96th Street ih Ave and 8th Avenue lines are so
crowded at peak hours that commuters wait on the staircases rather than
crowd onto dangerous platforms. Current overcrowding on public
transportation has not been addressed in JHL 's Schwartz study, as ifpresent
realities and the impact on neighborhood residents' safety and quality of life
are irrelevant.

Why has the state's oversight and regulatory agency gone along with this
proposal without asking important questions as it had with St. John's in
Rochester? And what, one is moved to inquire, has been the actual function
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of the Public Health and Health Planning Council (PHHPC) regarding public
health and safety throughout this process but to rubber stamp one another's
pet projects? Many PHHPC members ostentatiously recuse themselves
while their individual projects are being voted on, but the genial pre-meeting
glad-handing portends that they will shortly approve one another's ventures.
The EIS should evaluate the entire CON review process, including the
PHHPC, and add the perspective that the public consistently tried to protect
the public interest including the safety and quality of life of nursing home
and community residents while state officials routinely disregarded these.
For years, concerned citizens of our community have volunteered as the
unpaid lobbyists for the nursing home residents. Regarding another
observation pertaining to nursing home residents' safety it should be noted
that the planned site of this facility lies in the direct path of a dangerous
wind channel. A microburst occurred here on August 19, 2009 with such
tremendous force barreling through from west to east that it uprooted
thousands of trees in nearby Riverside Park and Central Parle Since the
location of the proposed nursing home falls within the narrow corridor of
this destructive wind channel, that danger must also be analyzed by the EIS.
We are also in an earthquake zone whose fault line is identified at I 25th St
and Broadway, so the capacity to evacuate must be required and examined
by the EIS.
The basic principle of law applies regarding safety from fire or other
catastrophe: liability is shared by each person, agency, department,
council, institution and board whose unreasonable act or plan or approval
of a plan, despite being warned of its risks, results inforeseeable harm to
other people.
Public Health, Environmental, and Land Use Issues
From a Public Health standpoint, EIS should evaluate why JHL responded
to DOH 's question that their proposed site has no environmental issues
when in reality the property is contaminated with lead, if not also with other
toxic substances. If JHL had had the property tested, did they subsequently
misrepresent the findings? If they did not have the property tested, how can
they have assured that there were no environmental issues? They could only
have honestly commented that environmental factors are unknown but
warrant thorough investigation. The EIS must analyze this discrepancy
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between JHL 's answer and the facts and must further test the proposed site
for additional toxic risks.
To protect public health, shouldn't all construction sites, let alone as in this
instance one that borders on a school, is located in a densely populated
area, and is to house frail, vulnerable individuals be required to be tested to
ascertain whether it is environmentally safe to build a high-rise? Should not
the DOH advocate for responsible related legislation within both the state
and city governments? Is it not the department's duty in the public interest to
advocate for these protections for public health?
Even if a property is privately owned, before construction is contemplated,
shouldn't the developer be required to undertake an environmental impact
study? A developer has a right to develop his land, but he doesn't have the
right to poison the public in doing so. The EIS must take a stand on this
important public health and bogus "as of right" land use matter and
recommend legislation that would protect public health and safety.
On its website the NYC Department ofHealth strongly advises construction
wo~kers to shower, change their clothes and to not enter their homes
wearing their construction clothes and boots from the sites. But they have no
such warnings for the public - from young children to older adults. If DOH
should grant JHL the paper authority (as opposed to the moral authority) to
build on 9ih Street, all residents would have to remove our shoes and wipe
down dogs' paws, wash wheelchair, walkers and bicycle tires before
entering our homes. How should we protect the children and their
backpacks? How should we safeguard shoppers with shopping bags? We
could not eat herbs and vegetables we grow on terraces, in back yards and
community gardens. And even if our Farmers' Market were to move a
couple of blocks away, air-borne lead dust would make the organic produce
unsafe for consumption. Our beloved Farmers' Market is our Village Green
where our diverse community shops together for healthy food, shares recipes
and wonderful moments.
JHL and GH should know that should they succeed in getting approval, we
and they would never forget the harm they would permanently inflict on so
many. When some elected officials recite JHL 's lobbyists' scripts that this is
the time to compromise with Goliath or to accommodate him or even this
one: this is the time "to enter into a prenuptial agreement" with a suitor that

19

promises only grief and hardship - we remind them that "Governments
derive their just powers from the consent of the governed. "
No health care facility worthy of the name and operating with public funds
should even contemplate building a high-rise without first assuring that the
property is not contaminated. It plans to house 414 people many of whom
suffer from chronic illnesses, and to have 625 FTEs working there, next to a
public school that has more than 600 young children in attendance and
surrounded by thousands of residents, many of whom have respiratory
problems or are pregnant or are young children. Surely, "First do no harm "
should guide the actions of health care professionals and be mandated of
them when they flagrantly disregard professional ethics at the peril of the
public's health and safety.
It is unconscionable that with DOH backing, both JHL and GH, fully aware
of the land's lead contamination, of existing traffic congestion, of
construction hazards and of the three year disruption of learning by young
school children, would continue to insist on a plan that would harm so many
- from early childhood through old age. Surely duly constituted public
agencies and authorities should assure that these operators' plans are
stopped in deference to the public's health and safety. The EIS must study
this thoroughly and impartially and make its recommendations accordingly.

Community Facilities Issues
A glaring concern with what is proposed is the downsizing of 100 long stay
nursing home beds for Manhattan, a borough already severely underbedded while numbers of oldest New Yorkers continue to rise dramatically.
The Berger Commission formed under former Gov. Pataki pursues reducing
by 6000 the number of nursing home beds in the State for cost containment
reasons. So far downstate elders have borne the brunt of the downsizing
while its impact is camouflaged by applying a regional formula that
leverages the Bronx' over-bedding to the other 4 boroughs of which
Manhattan bears the most severe shortage.
Roosevelt Hospital discharged an elderly man who lived in the West 60's to
a nursing home in the northeast Bronx, making it impossible for his elderly
wife with physical and cognitive frailty to visit him. She passed away when
they were apart. There will be many additional tenible experiences of this
kind. The EIS must study actual unmet need for additional beds in
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Manhattan, reject JHL 's downsizing plan and reject the artificial formulae
DOH accepts based on occupancy rates and "regional" coverage.

In addition to the downsizing of long-stay beds, nursing homes are
increasing their short-stay sub acute rehab units which offer much higher
reimbursement. So the needs people have for residential skilled nursing will
be even more unmet than currently. The EIS must study this impartially and
thoroughly.
Another concern is JHL's downsizing of at least 135.26 FTEs as a result of
this project, probably totaling about 160 union jobs at a time of high
unemployment. The EIS should study the loss ofjobs at JHL 's Manhattan
Division for the past 5 years since the nursing home has been laying off
direct care stafffor a significant period and, compared to other nursing
homes had already been under-staffed in nursing for years.
Yet another astonishing issue is JHL' s plan to have "affinity households" - a
kosher household and another for gay and lesbian elders. This reveals scant
regard for those most in need, perhaps reflecting the intention to capture the
highest percentage of private pay clients. It should 'be noted that GH in its
marketing outreach to providers emphasizes that significant increase in
private pay admissions is the outcome of affiliating with GH. These
marketing strategies violate laws that protect the public from discrimination
in housing, and they violate the spirit of our inclusive community which
doesn't segregate people by religious affiliation or sexual preference.
Regarding the financial incentives behind some of JHL's initiatives in the
CON, over a year ago the community heard JHL's exasperated middle
management staffs pressing concerns when an activist board member
roamed the halls repeating this mantra to which he urged their allegiance:
"Margin is mission."
Staffing level is another complex but necessary calculation obscured by
JHL' s global submissions for this project. Yes, if they reduce residents by
100, one would expect a reduction in staff. But at the same time, JHL will
increase its sub acute services, making too vague, the specific assignments
of the aggregate staff numbers given. The EIS must analyze precisely the
number ofstaffprojected for the long-stay residents, on each shift, within
each discipline, for each long-stay household to know whether staffing
would be at least adequate.
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The EIS should also examine JHL 's claim of 8, 700 square feet ofpublically
accessible open space along its projected west side border. It isn't clear that
that figure is feasible. The neighborhood currently has open space on the
property on which JHL wishes to build. Should that be built upon, how much
open space at street level would be left? JHL 's claim of 8, 700 square feet
seems impossible.
The community's rampant skepticism about the 8, 700 square feet of open
space is understandable since in a prior construction project in this
neighborhood that involved the same developer, Joseph Chetrit, he
misrepresented the amount of mandated open space that would remain in
the public domain. When that project was completed, the open space he had
guaranteed turned out to be on the rooftop of a new building that he
stipulated be inaccessible to the community. Justice demands that Mr.
Chetrit be required to leave this current parking lot as open space to
compensate the community for the previous loss of adjacent open space he
caused. In addition, his actions caused the loss of beautifiAl trees, including
a rare grande allee of red maples that are still sorely missed by everyone in
this neighborhood.

Another area requiring study concerns the proposed ceiling lift system used
by JHL and GH in order to justify their sharp reduction in nursing staff high tech over high touch. The lift system does not extend to bathrooms,
although the latter had been stipulated by DOH and was misrepresented as
being included in its submission to the PHHPC. When concern was raised
that the plans submitted to the PHHPC misrepresented that the lift extended
to the bathroom, on 6/6/13 at 6:08 pm, JHL's lobbyist in Albany, Harold
Iselin of Greenberg Traurig replied: "Unless this is clearly required by the
code, we would ask that DOH accept the proposed approach."
That is the same argument JHL gave years ago when DOH raised concerns
about their providing only one bathtub for 414 people. If it isn't mandated,
they replied, you can't require us to provide it. That's more evidence of
JHL's and GH's lack of commitment to create even a minimally good
enviromnent for older adults let alone achieve their claimed "state of the art"
facility. Indeed, their marketing materials state that they provide: "Caring as
individual as you." Blinded by apparently attractive financial arrangements,
they continue to aim astonishingly low regarding what older adults require to
live safely and well.
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When pressed on the lift issue, JHL's consultants came up with a shower
trolley arrangement which DOH appears to have accepted. The fact remains
that JHL knowingly misrepresented in its plans to both DOH and to the
PHHPC that the ceiling lift extended into the bathroom. The EIS should
require that JHL re-submit its corrected plans to the PHHPC for review
again and should not accept that misrepresentations in its applications are
acceptable. And it should inquire how residents would be well cared for with
a vastly reduced staff in the event of a power failure. Another option would
be that since approval was obtained under false submissions, the application
should be rejected on that basis.
Since JHL 's plan represents sadly the first nursing home in NY State without
any central bathing area, an acceptable alternate arrangement providing
assisted bathing must be demonstrated. The lack of choice in bathing
represents a significant failing as well as a highly regrettable step
backwards in nursing home reform. JHL' s proposal would need to be resubmitted not only because of the bathing issue but also because its original
presentations did not include the additional costs entailed by the discovery
by the community ofsignificant toxic lead lev~ls in the property on which
they wish to build. The EIS should require that the CON be revised to
include both issues and resubmitted.
Regarding bathing, the new MDS 3 stresses the importance of resident
choice. In this proposal, residents have no choice in bathing since only one
tub is planned for 414 people. Nursing homes that truly care about elderly
residents provide easy side-entry bathtubs for each household of 10 people,
truly offering choice. Aware and caring that the elderly person's joints ache,
that many people would be comforted by a sitz bath to relieve lower body
pain and discomfort, many would be soothed by soaking in warm water those nursing homes provide bathtubs because these are essential to
providing good care and comfort that responds to what frail people need.
The EIS should study this issue and require that JHL provide an easy sideentry bathtub per 12 resident household or at the very least per floor.
Showers alone are inadequate for this population.
Recommendations Including the Preferred Alternative
Surely were JHL to re-build on its present more spacious property for which
DOH ah'eady granted approval years ago that would be far less harmful and
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a vast improvement for both nursing home and community residents. The
plan to build on the 9]1h Street property can't ever work because, no matter
how hard you try to force it - given the proposed building with all its traffic
- the foot is simply too large for that small a shoe. Furthermore, it appears
that JHL would not be able to remove all the toxic soil and underground
water in the proposed site to guarantee the safety of children, faculty and
thousands of surrounding residents.

If JHL decides to build 20 stories on 106th St, that would be disappointing
also, less so than on 9]1h St, but a sadly missed opportunity to transform this
proposal into an opportunity for real reform. One would hope that the larger
property on 106th St would be conducive to building lower-rise structures
around a courtyard so residents would be able to get downstairs and enjoy
the garden. But unless mixed-use housing is built above, that would still
relegate elders to an age and illness- segregated environment that would
deprive them of access to the normalcy of mainstream living.
Other countries don't segregate older persons who are physically or
cognitively challenged to the extent that we do. In cities in Holland, for
instance, examples exist in which people with serious health issues live on
low floors with mixed-use accessible housing on floors above. This
arrangement permits people to remain connected with the normalcy that
mainstream living provides as well as encourages volunteerism that springs
organically from people's proximity to one another.
A town in Belgium constn1cted a nursing home to be the center of its
cultural life. Theater companies and music and dance ensembles perform,
lectures on nature, history and the arts take place in the nursing home's
auditorium, where its residents join fellow townspeople attending
performances and rehearsals.
In our country, most people dread the prospect of crossing over that
threshold into a nursing home because of its forbidding culture and its stark
age and illness segregation, leaving people who live there often marooned
on islands of misery.
In the US, nursing homes traditionally provide services within custodial
environments, cloaked in custodial attitudes as entrenched as restraints.
Some nursing home administrators discourage walking because a person
might fall, and others encourage incontinence because too few staff are
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available to help a person access rest rooms. It becomes understandable that
nursing home staff assume that they are expected to keep elderly residents
docile, passive, voiceless - in custody, as it were. The highly corporate
nursing home operates efficiently but inhumanely when it maintains elderly
residents within a corrections culture and the staff, within a military culture.
What do we make of the 20-story proposal as it exists? The inordinate height
adds unnecessary barriers to getting outside on nice days. The actual as well
as the felt incarceration induces feelings of helplessness, resignation and
passivity. In this model, frail older adults would be confined for the rest of
their lives in a household with 11 other people who share their predicament.
A more expansive household model, Steve Shields' Action Pact, for
example offers a plan of 20 residents per household, which gives them
greater opportunities to find and connect with kindred spirits. And the larger
census, providing greater reimbursement, allows that nursing home to hire a
richer complement of staff in nursing and across the disciplines. The fuller
staff can offer meaningful individual and group activities, help individual
residents find purpose in their lives, and help others find resilience and the
growing capacity to cope well with this difficult life phase in the most
creative ways.
In a webinar convened by the National Consumer Voice to elicit responses
across the country pro and con about the GH model, some people voiced
concern about the lack of meaningful activities. This was not an appeal for
bingo or for other mindless distractions. It reflected the recognition that
when people are removed from their own homes and communities and from
the range of resources that brought texture and interest to their lives, it is not
sufficient to provide pristine and attractive environments or to invite people
to watch or help other people cook. That's fine for some. But others who
actively quest for purposeful living often need help when they become
increasingly ill and frail to find what would be personally satisfying and
contributory.
Environmental Gerontologist, Emi Kyota, who has a PhD in architecture,
speaks about the value of cozy lived-in environments vs. those with
impressive chandeliers and hotel-like perfect amenities. Her slides show
how inviting a lived-in sofa looks, with a handy warm throw that welcomes
a person to stretch out for a nap or invites discussions among kindred spirits.
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Green House is a top down prescriptive model, one size fits all, which,
despite the amenities or maybe even because of the rather perfect, sterile
environment, can discourage initiative, free flowing discourse, the questing
that can lead a person forward, can inspire inner growth.
GH' s overreliance on the big flat screen tv during the day isn't a positive
sign, with residents asleep while staff watch tv, which is what one finds
increasingly in the GH in New Jersey. Overuse of the tv to compensate for
diminished staff demonstrates an abysmal lack of understanding of and
commitment to what residents need for a good quality of life. And it violates
the Nursing Home Reform Act of 1987 which stipulates that residents must
be helped to attain their highest practicable level of functioning. The EIS
should study this.
I know of no one who is in favor of the almshouse-evoking long dining table
prescribed for this model. Everyone prefers smaller tables that seat four, so a .
person can dine with friends or guests or alone if he prefers. The smaller
tables can be handy also for reading, for laptop use, for card and board
games - indeed for many agreeable activities in addition to dining. And
while flexible, they can also be lined up to form a long banquet table if and
when that's preferred. The EIS should look into the insistence of a design
that disserves the clients.
What is striking is that people don't feel safe discussing the pros and cons of
the GH model. If you say something other than heaping praise, it is
considered an attack and the wrath of hell is unleashed. When opinions are
that unwelcome and are perceived as betrayals, one feels trapped, silenced
within the traditional nursing home already even though fortunately you
remain outside of it. Instead of casting the model in stone and replicating it
nationally without feedback for continuous improvement, GH would send a
welcome message if it would for once begin to invite comments, if it
indicates that it's safe to venture an opinion.
Every modem nursing home should have at least weekly community
meetings in which residents discuss opinions, plan upcoming observances
and events, welcome new members, voice suggestions for improving things,
arrange and rehearse for programs, and participate in democratic governance
throughout the household and the nursing home. The EIS needs to analyze
the anticipated effects of this not being included in the proposal.
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I have conducted and taught how to facilitate community meetings with
remarkable results in nursing homes in which residents with cognitive
challenges live together with those whose challenges involve primarily
physical frailty. Staff reported transforming, positive results in the residents
and greater ease in providing services where formerly residents had been
irritable, disagreeable or passive.
The resulting camaraderie and at times informal, organic bartering of skills
has brought about moving evidence of the resilience of the human spirit and
of the powerful wish to live purposefully, to be contributory, to be needed.
Indeed, the pilot light is on, yearning to be engaged, frustrated by the
customary attitudinal and built barriers to their living more expansively. The
EIS must study the lack of intention to encourage residents' active voices in
governance, in planning, in shaping how they will live together. Community
meetings well facilitated actually create egalitarian social environments that
are indispensable to living well.
Despite scientific evidence of how rapidly older persons de-condition and
how indispensable are fitness routines for al~ adults, even new nursing
homes as in this proposal have no small gyms and scant opportunities for
daily exercise. The EIS must examine closely DOH's repeated requests that
JHL provide rehabilitation services for its long-stay residents and JHL 's
delaying responses. JHL alluded to the possibility that residents could use
the equipment provided to the sub acute short-stay clients, but this is false.
That equipment will be in heavy demand by the people accessing rehab in a
short time frame and would be on low floors to which the traditional nursing
home residents would not have access.
The EIS should hold that, in addition to rehabilitation services, JHLIGH
should provide opportunities for and encouragement of daily exercise. The
only nursing home I ever saw that provided a recumbent bike and a treadmill
was St. Joseph's Residence in Seattle. The benefits to those individuals were
evident in their genial use of the equipment and in the camaraderie in the
gym among those waiting their tum. One resident on oxygen was
memorable in that she placed her portable tank on the treadmill's outer rim
so that, holding on, she was able to walk safely with the treadmill calibrated
at a slow speed. Otherwise, she explained with a smile, she would be unable
to exercise and maintain her health.

27

In the one story Green House in Penfield, a suburban community in
Rochester, NY, Rebecca Priest, a staff person helps residents participate in
religious services in the community, enjoy the lilac festival, shop in the
Wegman's super market, etc. This is possible because the nursing home is
on one story, making easier the normal comings and goings that give life its
savor and that responds to individual wishes. It is also possible because
Rebecca Priest knows how important it is for older adults to be able to
participate in mainstream living. These rights have been legally upheld for
young persons with disabilities but have been largely withheld so far from
their older counterparts in nursing homes who also have disabilities for
which reasonable accommodation is also needed.
The Green House Project like other household models have evidently
resolved logistical, quality assurance and financial hurdles that make it
possible to de-centralize large high-rise nursing homes into one-story street
level households in neighborhoods where people live. If only GH had held
onto that concept in their expansion into cities instead of resorting to the
facile high-rise route that undoes all they had achieved in their one-story
households. It is a colossal mistake to reverse gears, relegating city nursing
home residents back into high-rise institutions long repudiated as
anachronistic and cruel. It says as it were: they should have known better
than to live in a city. And they should have known better than to allow
themselves to grow old and frail.
What is also of great concern is the planned national replication of the highrise model in cities across the US before the pros and cons have been
impartially and thoroughly evaluated. Because GH' s business plan stipulates
the built environment as well as the number of residents per household and
downsized staff - the threat of national replication has created a stark sense
of urgency.

If these high-rises are built, providers will be locked into the small number
of residents, with the consequent reduction of staff because of proportional
reimbursement. There wouldn't be room to reshape these if providers
discover that the high-rise confines elders in an overly restrictive
environment with unnecessary barriers to connections to neighborhoods and
mainstream living, and, and ifthe marked staff reduction limits meaningful
engagement and activities.
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Jewish Home Lifecare and The Green House Project find themselves at a
crucial crossroads. They can either continue to pursue a regressive agenda
that would be irrevocably harmful, not only to nursing home and community
residents in Manhattan, but also to urban nursing home residents across the
country. Or they can reverse course and embrace critical reform, abandon
further institutionalization in favor of a continuum of care model that is
more responsive to what today's and tomorrow Js older adults prefer, want
and need.
Jewish Home Lifecare has an opportunity to replace custodial nursing homes
of the past with built environments that are on street level or on low enough
floors so people have access to the out of doors with accessible mixed-use
housing above. Ideally, the home base would be on 106th St, but other
households could be created in neighborhoods throughout Manhattan,
affording the nursing home greater reach and visibility.
A major challenge in this discussion is enabling a one-story nursing home to
be economically viable in New York City or in any city. We see other
countries create these nursing home.s as improvements in quality of life.
Housing on floors above would generate the added revenue needed to
support or retain the one-story nursing home model. One doesn't need
additional floors of nursing home residents to protect a developer's revenue
base, just a different attitude to the site function.
Of course, these smarter nursing homes must offer choice in bathing, easy
side entry bathtubs along with showers as well as small gyms for
strengthening and conditioning. And nursing homes' built environments
should always include ready access to a garden, park and/or courtyard since
these contribute to cities becoming people-friendly and livable for all.
Nursing homes need deep attitudinal transformations that reflect a
commitment to help frail older adults have greater voice and command over
their lives and help them find meaning and purpose. People's autonomy,
independence and self respect must be honored throughout the nursing home
- neither discouraged by the built environment nor ignored or diminished by
the organization's overbearing and overly aggressive top down management
culture. The latter reflects the total institution whose evils Goffman's
Asylums aptly described and decried.
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At every opportunity, we need to challenge the practice of preserving
vestiges of the total institution as if the rights, like the pilot lights of older
adults with chronic illness, can be extinguished by virtue of their health
status and frailty. Jewish Home Lifecare and The Green House Project are
uniquely equipped to reverse course, to reject the regressive 20-story urban
model and create instead low-rise urban nursing homes in which they, our
city, state and nation could be justifiably proud.

Catherine Unsino, LCSW
Consultant in Aging & Alzheimer's
Advocate for Nursing Home Reform
3 72 Central Park West
New York, NY 10025
cathyunsino@gmail.com
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